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The general question which has been more 
or less unsettled, as to the duty of the jury, 
in a criminal case, to receive the law from 
the court, has not until recently been con- 
cluded by any decision of the United States 
Supreme Court. In the late case of Sparf v. 
United States, however, that court decides 
squarely for the proposition that in criminal 
cases, the determination of the law is for the 
court, and that the latter may refuse to 
charge on degrees of homicide, of which there 
is no evidence, and may state that, under the 
evidence, there must be either acquittal or 
conviction of murder. The opinion of Mr. 
Justice Harlan is an able and exhaustive re- 
view of the question from an historical, as 
well as legal standpoint, all the cases bearing 
upon the subject being carefully considered, 
the conclusion being that both authority and 
principle negative the idea that jurors may, 
of right, disregard the law as expounded to 
them by the court and become a law unto 
themselves. The court declares that they 
“must hold firmly to the doctrine that in the 
courts of the United States itis the duty of ju- 
ries in criminal cases to take the law from the 
court, and apply that law to the facts as they 
find them to be from the evidence. Upon 
the court rests the responsibility of declaring 
the law; upon the jury, the responsibility of 
applying the law so declared to the facts 
as they, upon their conscience, believe them 
tobe. Under any other system, the courts, 
although established in order to declare the 
law, would for every practical purpose be 
eliminated from our system of government as 
instrumentalities devised for the protection 
equally of society and of individuals in their 
essential rights. When that occurs our gov- 
ernment will cease to be a government of 
laws, and become a government of men. 
Liberty regulated by law is the underlying 
principles of our institutions.’’ 


Mr. Justice Harlan, vey properly, con- 
siders that public and private safety alike would 
be in peril if the contrary principles be estab- 
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lished. Under such a system the principal 
function of the judge would be to preside and 
keep order while jurymen, untrained in the 
law, would determine questions affecting 
life, liberty, or property according to such 
legal principles as, in their judgment, were 
applicable to the particular case being tried. 
If because, generally speaking, it is the func- 
tion of the jury to determine the guilt or in- 
nocence of the accused according to the evi- 
dence, of the truth or weight of which they 
are to judge, the court should be held bound 
to instruct them upon a point in respect to 
which there was no evidence whatever, or to 
forbear stating what the law is upon a given 
state of facts, the result would be that the 
enforcement of the law against criminals, and 
the protection of citizens against unjust and 
groundless prosecutions, would depend en- 
tirely upon juries uncontrolled by any set- 
tled, fixed, legal principles. And if it be true 
that a jury ina criminal case are under no 
legal obligation to take the law from the court, 
and may determine for themselves what the 
law is, it necessarily results that counsel for 
the accused may, of right, in the presence of 
both court and jury, contend that what the 
court declares to be the law applicable to the 
case in hand is not the law, and, in support 
of his contention, read tothe jury the reports 
of adjudged cases, and the views of element- 
ary writers. Undoubtedly, in some jurisdic- 
tions, as in Illinois, where juries in criminal 
cases have the right, in virtue of constitu- 
tional or statutory provisions, to decide both 
law and facts upon their own judgment as 
to what the law is and as to what the facts 
are, it may be the privilege of counsel to read 
and discuss adjudged cases before the jury. 
And in a few jurisdictions, in which it is held 
that the court alone responds as to the law, 
that practice is allowed in deference to long 
usage. But upon principle, where the matter 
is not controlled by express constitutional or 
statutory provisions, it cannot be regarded as 
the right of counsel to dispute before the 
jury the law as declared by the court. The 
Supreme Court of Vermont not very long ago, 
reached the same conclusion ir State v. Bur- 
pee overruling previous decisions, wherein 
the doctrine that jurors are judges of the 
law, had for years been laid down. See 36 
Cent. L. J. 387. 





264 


CENTRAL LAW JOURNAL. 


No. 14 





— 





NOTES OF RECENT DECISIONS. 


NEGLIGENCE—PrRoxmaTE Cause.—The Su- 
preme Court of Pennsylvania has recently 
contributed two important decisions to the 
law of proximate cause in actions for negli- 
gence, viz: Sturgis v. Kountz, 30 Atl. Rep. 
976, and Thatcher v. Central Traction Co., 
30 Atl. Rep. 1048. In the first mentioned 
case it was held that where horses on a ferry- 
boat are frightened by the whistle of a steamer 
met by the ferry, and a horse jumps against 
and breaks a defective rail placed across the 
entrance to the ferry, and is drowned, the 
defective rail, and not the blowing of the 
whistle, is the proximate cause of the loss of 
the horse. In the other case it was beld that 


where a wagon, coming down an avenue, in 
attempting to get off the track out of the way 
of a rapidly approaching car, forced another 
wagon onto the track, so that it was injured 
by a collision, the driving of the wagon off 
the track was not the proximate cause of the 
injury. 





ELECTIONS AND VOTERS—QUALIFICATION OF 
VoTeER—REsIDENCE — STUDENTS OF UNIVER- 
sity.—The cese of Berry v. Wilcox, 62 N. W. 
Rep. 249, decided by the Supreme Court of 
Nebraska, is instructive on the subject of 
residence necessary to constitute qualification 
for voting. It is held that the fact that one 
is not a student in a university does not en- 
title him to vote where the university is situ- 
ated, nor does it of itself prevent his voting 
there. He may vote at the seat of the uni- 
versity, if he has his residence there, and is 
otherwise qualified. One’s residence is where 
he has his established home, the place where 
he is habitually present, and to which, when 
he departs, he intends to return. The fact 
that he may at a future time intend. to remove 
will not necessarily defeat his residence be- 
fore he actually does remove. It is not nec- 
essary that he should have the intention of 
always remaining, but there must be no in- 
tention of presently removing. ‘Persons other- 
wise qualified as voters, who come to the 
seat of a university mainly for the purpose of 
obtaining an education, who are not depend- 
ent upon their parents for support, who have 
not the intention of returning to their par- 
ental home upon the completion of their 
studies, who are accustomed to leave the seat 





of the university during vacation, going where- 
ever they might find employment, and return- 
ing to the university when the term opens, 
regarding the seat of the university as their 
home, and having no purpose formed as to 
their movements after completing their 
studies, are entitled to vote at the seat of the 
university. The court said: 


The generally accepted definition of “residence,” 
when the term is used with reference to the qualifica- 
tion of voters, is synonymous with ‘‘domicile,””—“that 
place in which one’s habitation is fixed, without any 
present intention of removing therefrom.” Story, 
Confl. Laws, 48. The older cases and some of the 
modern ones, require as an essential element the “gn- 
imus manendi,” and construe this term a< meaning an 
intention of always remaining. The Supreme Court 
of Iowa must have adopted this rule in the case of 
Vanderpool v. O’Hanlon, 53 Iowa, 246, 5 N. W. Rep. 
119, for, in that case, it was held that a student at the 
State university was not a resident of Iowa City, al- 
though he did not know what he would do after he 
graduated, and was not aware that he would leave 
Iowa City. The case referred to is one of the latest 
cases in which this extreme view is taken, and the 
opinion cites with approval the opinion of thejudges, 
5 Metc. (Mass.) 587, and Fry’s Election Case, 71 Pa. St. 
802. The former case we shall refer to later. Fry’s 
Election Case is a carefully considered case, and its re- 
sult was to hold that students of a college living where 
it is located, even though they be supported by them- 
selves and emancipated from their fathers’ families, 
with no intention to return to their homes, have not 
such residence as will entitle them to vote at the seat 
of the college. That case was, however, professedly 
based to a large extent on early definitions of the 
terms “inhabitant” and “freeman,” as well as upon 
the debates in the convention which adopted the con- 
stitution; and, as the reasoning proceeds upon ancient 
authorities, the case should properly be considered as 
among the ancient cases. It is worthy of remark, 
however, that the statement of facts shows that the 
students came to the college for no other purpose 
than to receive an education, and intended to leave 
after graduating; whereas, in the case before us, it is 
only agreed that their education was the main pur- 
pose of the students in coming, and that they had no 
purpose formed as to their movements after gradua- 
tion. In State v. Griffey, 5 Neb. 161, if was held that 
persons who went to a military post in Valley county 
for the purpose of working there, but without the in- 
tention of returning to their former domicile, acquired 
aresidence. And in Swaney v. Hutchins, 13 Neb. 266, 
13 N. W. Rep. 282, it was said: “The test of resi- 
dence, when a party removes from one State to an- 
other, seems to be, did he remove from his former 
residence with the intention of abandoning the same?” 
In Putnam v. Johnson, 10 Mass. 488, it was held thats 
student at Andover, otherwise qualified, and being 
emancipated from his father’s family, was entitled to 
vote at Andover. Thiscase proceeded upon the ground 
that he had manifestly abandoned his former domi- 
cile, and must, therefore, be domiciled at Andover oF 
no place. The old theory of animus manendi was 
perhaps first combated in that case, the court saying: 
“In this new and enterprising country, it is doubtful 
whether one-half of the young men, at the time ot 
their emancipation, fix themselves in any town with 
an intention of always staying there. They settle in & 
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place by way of experiment, to see whether it will 
suit their views of business and advancement in life, 
and with an intention of removing to some more ad- 
yantageous position, if they should be disappointed. 
Nevertheless, they have their home in their chosen 
abode while they remain.’”’ A very instructive opin- 
jon was given by the justices of the Supreme Judicial 
Court to the house of representatives of Massachu- 
setts in 1843 (Opinion of the Justices, 5 Metc. 578), 
and while, of course, this opinion is open to the criti- 
cism of being merely a response to a legislative in- 
quiry, and not an opinion delivered in the judicial de- 
termination of a case, still the high character of the 
judges who signed ‘it, as well as the soundness of the 
views expresssed, entitle it to great weight. The 
question there proposed was, “Is a residence ata 
public institution in any town in this commonwealth, 
for the sole purpose of obtaining an education, a ‘res- 
idence,’ within the meaning of the constitution, 
which gives a person who has his means of support 
from another place, either within or without this com- 
monwealth, aright to vote, or subject him to the lia- 
bility to pay taxes in said town?” It was said that 
none of the circumstances mentioned constitutes a 
test, nor were they ever decisive upon the question; 
that one’s residence for the purpose of education 
would not give one the right to vote if he had a domi- 
cile elsewhere, nor would his connection with a public 
institution, for the purpose of education, preclude 
him from voting, if his domicile is there; that what 
place is any one’s domicile is a question of fact; that 
if a student have a father living, if he remain a 
member of his father’s family, if he return to pass his 
vacations, and if he be maintained by his father, these 
are strong circumstances repelling a presumption of a 
change of domicile; but if he be separated from 
his father’s family, not maintained by him, and if he 
removes to a college town, and takes up his abode 
there, without intending to return to his former dom- 
icile, these are circumstances, more or less conclusive, 
toshow the acquisition of a domicile in the town 
where the college is situated. The same view was 
taken in Saunders v. Getchell, 76 Me. 158. The Su- 
preme Court of Ohio, quoting Story’s definition of 
“domicile,” adds: “It is not, however, necessary 
that he should intend to remain there for all time. If 
he lives in a place with the intention of remaining for 
an indefinite period of time as a place of fixed present 
domicile, and not as a place of temporary establish- 
ment or for mere transient purposes, it is to all in- 
tents and purposes his residence.” Sturgeon v. 
Korte, 34 Ohio St. 525. In Dale v. Irwin, 78 Ill. 170, 
the court said: ‘What isa permanent abode? Must 
it be held to be an abode which the party does not in- 
tend to abandon at any future time? This, it seems to 
us, would be a definition too stringent for a country 
whose people and characteristics are ever on the 
change. No man in active life, in this State, can say, 
wherever he may be placed, ‘This is and ever shall be 
my permanent abode.’ It would be safe to say a ‘p2r- 
Manent abode,’ in the sense of the statute, means 
nothing more than a domicile,—a home—which the 
party is at liberty to leave, as interest or whim may 
dictate, but without any present intention to change 
it” These authorities, we think, present the law in 
its true aspect. The fact that one is a student ina 
University does not of itself, entitle him to vote where 
the university is situated, nor does it prevent him 
Voting there. He resides where he has his established 
home, the place where he is habitually present, and 
to which, when he departs, he intends to return. The 
fact that he may at a future time intend to remove 





will not necessarily defeat his residence before he 
actually does remove. It is not necessary that he 
should have the intention of always remaining, but 
there must coexist the fact and the intention of mak- 
ing it his present abiding place, and there must be no 
intention of presently removing. Now, in the case 
before us, these students came to University Place, 
their main purpose being to attend the university. 
They were emancipated from their parents, and ap- 
parently with no intention of returning to the home 
of their parents. They regarded University Place as 
their home, leaving it during vacation, and going 
wherever they could obtain employment, with the in- 
tention of returning to University Place at the close of 
the vacation. They were uncertain as to their course 
upon graduation, and therefore had no particular fu- 
ture residence in view. There can be no doubt that 
they had lost their residence at the homes of their 
parents, and they were men without a country, if they 
had not acquired one in University Place. We think 
the county and district courts reached the correct 
conclusion on these facts, in holding that these 
students had acquired a residence in University Place. 





ConstTITUTIONAL Law—SALE OF PATENT.— 
It is held by the Court of Appeals of Ken- 
tucky in Commonwealth v. Petty, that a State 
statute prohibiting the owners of a patent 
right from selling the right to use the same 
in certain territory without a license violates 
Const. U. S. Art. 1, § 8, which confers on 
congress authority to promote the progress 
of science by securing to inventors the ex- 
clusive right to use their discoveries. The 
following is from the opinion of the court: 


The sole question is as to the validity of the statute 
which requires a patentee or his vendee or as- 
signee to first procure and pay for a license before he 
is authorized to vend his patent right or territory for 
the sale, use or manufacture of his patent rights. 
This statute in effect declares unlawful the sale 
of any patent right, or the sale of any part 
of the territory which is covered by such 
patent right, to any one, unless the vendor first 
procure from the officials, as provided in the statute, 
alicense authorizing the sale. The eighth clause of 
section 8 of article 1 of the constitution of the United 
States confers authority upon congress “to promote 
the progress of.science and useful arts, by securing, 
for limited times, to authors and inventors, the ex- 
clusive right to their respective writings and discover- 
ies.” The power thus given to congress has been ex- 
ercised by it since the organization of the government. 
Statutes have been enacted relating to the subject, 
and the provisions thereof fully prescribe the circum- 
stances and the manne! of the issual of patents, how 
they may be transferred, and the character and ex- 
tent of the rights which they confer on the patentee 
or his vendor or assignees. The moment the patent 
is granted, the rights of the patentee are complete. 
Even his property rights cannot be destroyed or im- 
paired by congress subsequently repealing the law 
which authorized the granting of it. McClurg v. 
Kingsland, 1 How. 206. A patent right is not a tang- 
ible property. It is an incorporeal right. The patent 
secures to the patentee the exclusive right in the dis- 
covery. The Supreme Court, in the case of Patterson 
v. Kentucky, 97 U. S. 501, said: ‘The right of prop- 
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erty in the physical substance which is the fruit of 
the discovery altogether distinct from the right in 
the discovery itself, just as the property in the .nstru- 
ments or the plates by which copies of a map are mul- 
tiplied is distinct from the copyright, as the map it- 
self. Stephens v. Cady, 14 How. 528; Stevens v. Glad- 
ing, 17 How. 447.”” The incorporeal right, or the 
right in the discovery, congress has full and complete 
authority to secure tothe inventor, and protect him in 
its enjoyment, and against all interference. Justice 
Field, in delivering the opinion of the Supreme Court 
of the United States in Webber v. Virginia, 103 U. S. 
544, said: ‘“‘Itis only the right to the invention or 
discovery—the incorporeal right—which the State 
cannot interfere with.”’ It is proper that this author- 
ity should be exercised, that the efforts of genius may 
be rewarded, thus stimulating and encouraging the 
production of useful inventions. When the property 
is brought into existence by the application of the 
discovery, and is brought into or produced in the 
State, the use of it is not beyond the control of its 
legislature. The question as to the use of property 
ichus produced is not involved here. In Gayler v. 
Wilder, 10 How. 494, Taney, C. J., said: ‘**The monop- 
oly granted to the patentee is for one entire 
thing; it is the exclusive right of making, using, and 
vending to others, to be used, the improvements he 
has invented, and for which the patent is granted. 
The monopoly did not exist at common law, and the 
right therefore, which may be exercised under it, 
cannot be regulated by rules of commoa law. It is 
created by the act of congress.’”’ In Illinois, a statute 
requires vendors of patent rights to procure a eertifi- 
cate from the county clerk, and provides, further, 
that every note given for a patent right should con- 
tain words “given for a patent right,” and that such 
obligation should be subject to all defenses as if 
owned by the payee. The Supreme Court of Illinois, 
in the case of Hollida v. Hunt, 70 III. 109, held that 
the law was unconstitutional, because it was an at- 
tempt to regulate and control by enactments of the 
legislature of Illinois a matter of which congress had 
sole jurisdiction. Part of the Illinois statute was 
similar to the one in question. It was an effort to 
regulate or control the sale of a patent right by first 
requiring a permission from the county clerk. In 
Cransom v. Smith, 26 Am. Rep. 516, the Supreme 
Court of Michigan decided that a statute of that State 
requiring obligations given for patent rights to con- 
tain certain words—“given for a patent right,”—and 
making them subject to defenses in the hand of inno- 
cent holders the same as in the hand of the original 
payee, was an unconstitutional interference with the 
prerogative of congress, and void. The court said: 
“When any right or privilege is subject to the regula- 
tion of congress, it is not competent for State laws to 
impose any conditions which shall interfere with the 
rights or diminish their value. In those cases where 
the congressional power is lawfully exercised it is 
supreme. Pattersonv. Com., 11 Bush, 311, arose un- 
der a statute prohibiting the sale within the State of 
all illuminating oils which did not ignite at a certain 
named temperature, and imposing a fine for its viola- 
tion. The same act imposed a penalty on all who 
should sell such fluids afterthey had been condemned 
by the State inspector, and the barrels or packages 
were branded by him, “Unsafe for illuminating pur- 
poses.” The defendant was selling an oil which had 
been condemned by the inspector. The court held 
that the legislation was within the jurisdiction of the 
State, and that, when the article is made by reason of 
the application of the principle discoyered, and is 





sold or attempted to be sold or used within the juris. 
diction of the State, it is subject to its law the same as 
other property. Judge Pryor, delivering the opinion 
of the court, said: “There is a manifest distinction 
between the right of property in the pate: t, which 
carries with it the power on the part of the patentee 
to assign it, and the right to sell the property resuit. 
ing from the invention or patent. A State has no 
power to say through its legislature that the patentee 
shall not sell his patent, or that its use shall be com. 
mon to all its citizens, for this would be in direct con- 
flict with the law of congress; and that portion of the 
opinion referred to, giving the patentee an unre- 
stricted power to sell, has allusion alone to his right 
of property in the patent right, as that was the only 
question involved in the case. The discovery or in- 
vention is made property by reason of the patent, and 
this right of property the patentee can dispose of un- 
der the law of congress, and no State legislation can 
deprive him of this right; but, when the fruits of the 
invention or the article made by reason of the applica- 
tion of the principle discovered is attempted to be 
sold or used within the jurisdiction of a State, it is 
subject to its laws, like other property, and such has 
been the uniform decision of all the courts, State and 
federal, upon this question.”” This opinion most 
clearly states the distinction between the right of 
property in the patent and the right in the article 
which has been produced by the application of the 
principle discovered. Patterscn v. Com., supra, was 
appealed to the Supreme Court of the United States, 
and that court approved the judgment. 97 U. S. 501. 
National authority only can grant patents, and regu- 
late the sale of the right of the inventor in his discov- 
ery, and the manner of the disposition of such rights. 
While the States have jurisdiction to legislate on the 
matter of the use or sale of the article, which is 
brought into existence by virtue of the application of 
the patented process, it is an invasion of national au- 
thority for the legislature of a State to make a law 
which requires the patentee or his vendor to first pro- 
cure and pay for a license to sell his right in his dis- 
covery—his intangible right—or the territory in which 
such right is granted. In so far as the statute attempts 
this, it is in cunflict with the law of congress. If the 
legislature has authority to require the patentee or 
his assignees to procure and pay for this privilege, 
then there is no limit to the extent of such require- 
ments. The legislature could fix the license fee so 
high that the patentee could not afford to pay it, as it 
might exceed the commercial value of. his right. By 
this means the legislature of a State could utterly de- 
stroy the power which is in congress, by the federal 
constitution, ‘‘to promote the progress of science and 
usefularts.” The right to protect the inventor is nec- 
essarily with the authority which constitutionally and 
lawfully granted such rights. It was said by Marshall, 
C. J., in McCulloch v. Maryland, 4 Wheat, 436: ‘*(1) 
That a power to create implies a power to preserve; (2) 
that a power to destroy, if wielded by a different 
hand, is hostile and incompatible with the power to 
create and preserve; (3) that, when the repugnance 
exists, that authority which is supreme must control, 
not yield to, that over which it is supreme.” 





Set-orF—Inso_vency OF Banx.—The Su- 
preme Court of Minnesota decides in North- 
ern Trust Co. v. Rogers, 62 N. W. Rep. 
273, that the debtor of an insolvent bank, 
which has made an assignment of all its prop- 
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erty for the benefit of creditors, cannot set- 
off against his debt to the bank a check 
drawn in his favor by a depositor of the bank, 
before the failure of the bank, but which had 
not been presented for payment. The court 
says in part: 

Itis the settled doctrine of the English or Federal 
Courts and of the great majority of the State courts 
that a check is not an assignment of the drawer’s 
funds, either as between drawer and payee or as be- 
tween the payee and the drawee; that, if the check is 
not paid on presentation, the holder’s only recourse is 
against the drawer; although some of these courts 
have sometimes, and under certain conditions, given 
effect to a check at least as an equitable assignment as 
between drawer and payee. That an unaccepted 
draft or ordinary bill of exchange will not, before ac- 
ceptance, operate as an assignment to the payee ofa 
debt due from the drawee to the drawer is the settled 
law everywhere, so far as we know. It has been so 
held by this court. Lewis v. Bank, 30 Minn. 134, 14 
N. W. Rep. 587. But of late years some text writers 
and afew courts, while admitting the correctness of 
the doctrine as applied to drafts or ordinary bills of 
exchange, have expressed astrong dissent from its 
applicability to checks. Any one interested in ex- 
amining the arguments on that side of the question 
will find them fully presented in 2 Morse, Banks, ch. 
84: 2 Daniel, Neg. Inst. § 1635 et seq.; and Bank v. 
Coates, 283 Am. Law Reg. (N. S.) 188. Itis not our 
intention to enter at this time upon a discussion of 
the merits of this question further than to state gen- 
erally the positions taken by the advocates of what is 
sometimes called the ‘‘new doctrine.’? They claim 
that checks are distinguishable from ordinary bills of 
exchange in this; thata check is always drawn ona 
bank against funds deposited by the drawer, while an 
ordinary draft or bill of exchange need not be; that 
there is no reason for denying to the holder of a check 
aright of action against the drawee bank on the 
ground that aclaim or chose in an action cannot be 
split without the consent of the debtor, because there 
is an implied promise (implied from the course of 
business) on part of the bank to pay out the money on 
the order of the depositor in such sums as the latter 
may direct; that the old common law doctrine of the 
hon-assignability of choses in action no longer obtains, 
and hence is no ground for denying the check holder 
a right of action against the drawee bank; that this 
right of action cannot be denied on the ground of 
want of privity of contract between the holder of the 
check and the drawee bank, “because privity is a 
thing which the law manufactures whenever it sees 
fit,’ as where A makes a contract with B for the 
benefit of C. The advocates of this so-called “new 
doctrine” do not seem to be entirely agreed as to 
whether the countermanding of the check by the 
drawer will justify the bank in refusing to pay it, or 
as to just what the situation and duty of the bank will 
be under such circumstances. We may suggest that 
this entire question is one which should be deter- 
mined more upon considerations of business usages 
and business policy than of mere theoretical logic. 
The holding of those courts which have repudiated 
the doctrine that a check does not operate as an as- 
signment under circumstances may, as we think, be 
summed up as follows: That a check is an assign- 
ment of the funds of the drawer to the amount of the 
check, which assignment is complete, as between the 
drawer and payee, when the check is given, but, as 





between the payee or holder and the drawee bank, is 
not complete as an assignment until presentation of 
the check for payment; that the giving of the check 
works no instant assignment as to the bank; that, as 
to it, before demand for payment no assignment exists, 
no obligation has been created, no privity has grown 
up, and the very right of the bank to pay may be 
taken away by any one ofa great number of occur- 
rences; that the act of presentment and demand, be- 
fore any one of these occurrences has taken place, is 
that which creates at once, by the usage of business 
and understanding ofall concerned, the obligation, the 
privity and the appropriation, or at least the right to 
claim an appropriation. We think this is as far as any 
reliable authority has gone. In the present case one 
of these occurrences happened before the presenta- 
tion of the check, and hence, according to the doctrine 
referred to, before any obligation on the part of the 
bank on the check had been created, or any privity 
between it and the holder had grown up. The drawee 
bank had become insolvent, closed its doors, and as- 
signed all its property for the benefit of its creditors, 
whose rights thereby become fixed and vested. And 
while the courts adopting the so-called ‘“‘new doctrine”’ 
differ among themselves as to the right of the holder 
of acheck where the drawer has becomea bankrupt 
or insolvent before the check was presented, yet we 
have found no case where they have held that, in case 
of the insolvency of the drawee bank before present- 
ment of the check, the holder would be entitled to any 
preference, or to offset the unpresented check against 
his indebtedness to the insolvent bank. Even if it be 
not strictly logical, there is a controlling practical rea- 
son why the right of set-off should not be allowed in 
such cases. To allow it would be to open the door for 
the commission of fraud on the great body of the cred- 
itors of the insolvent bank, and would practically de- 
feat the great object of the insolvent law, which is the 
equal distribution of the assets of the insolvent among 
ail the creditors. In every case where a bank failed, 
having a large number of both creditors and debtors 
it would be the easiest matter in the world for a num- 
ber of each class to collude together, and, by the for- 
mer giving antedated checks to the latter, to absorb all 
the assets ofthe bank tothe exclusion of the other 
creditors. Hence, in our opinion, which ever rule is 
adopted as to the effect of a check, the defendants 
were not entitled to the set-off. It does not follow 
from this that in the settlement of the estate of the 
bank the check may not be given effect as an assign- 
ment as between the holder and the drawer, so as to 
entitle the former to his pro rata share ofthe divi- 
dend paid on the amount of the drawer’s deposit. 





ConTRIBUTION AMONG SURETIES—SUBROGA- 
TION — FRAUDULENT CONVEYANCE — SECRET 
Trust.—Between cosureties there should be 


proportionate equality of burden. One who 
has been compelled to pay the whole, the 
principal being insolvent, has a right in 
equity to compel his cosurety to pay his 
equitably equal part. To this end he has a 
right to be subrogated to all the rights and 
remedies of the creditor, but not to the in- 
jury of any one who, by any rule of strict 
law, orin equity and a good conscience, 
stands on a higher ground, or for any reason 
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has a better right. Sucha one will not be 
displaced or his right disturbed. This is the 
essence of the doctrine of the subroga- 
tion. These propositions of law are illustrated 
in the decision of the case of Hawker v. 
Moore, before the Supreme Court of West 
Virginia wherein a conveyance was set aside 
as made on a secret trust in fraud of the 
grantor’s creditors, and the land conveyed 
subjected to the lien of a judgment in favor 
by subrogation of a cosurety, who had been 
compelled to pay the whole, the principal 
debtor being insolvent. The court says: 


On the 15th day of October, 1880, the Merchants’ 
National Bank of West Virginia at Clarksburg, was 
the holder of a promissory note given to the bank by 
James Hawker, the principal therein, and the defend- 
ant, Wilson Moore, and plaintiff, OWen Hawker, as 
his sureties, and the bank on that day obtained a 
judgment thereon against the three parties named. 
James Hawker, the principal, was insolvent, and 
plaintiff, Owen Hawker, was compelled to satisfy and 
pay the judgment. Therefore plaintiff was entitled to 
contribution from his cosurety, defendant Moore, of 
one-half the amount of the judgment thus paid, and 
to that extent to be substituted to the judgment lien 
of the bank against his real estate. Where one has 
been compelled to pay the debt of another, equity, as 
far as it can be done without just ground of complaint 
on the part of others, substitutes him to all the rights 
and remedies of the creditor against such debtor. 
This doctrine of subrogation has been applied freely 
in this State, and to its full extent, upon the general 
principles of equity, without the aid of any statute; 
and, having taken this correct view inthe beginning, 
there has so far never been any need of any statute to 
correct any misstep in improper restraint ofits ap- 
plication upon the supposition that a debt once paid 
must thereafter be treated as non-existent under all 
circumstances, and to all intents and for all purposes. 
The doctrine, asit has been expounded and applied 
in our courts, has nothing of form, nothing of techni- 
cality, about it; and he who, in administering it, 
would stick in the letter, forgets the end of its cre- 
ation, and perverts the spirit which gave it birth. It 
is the creature of equity, and real essential justice is 
its object. Enders v. Brune (1826), 4 Rand. (Va.) 488, 
447; MeNiel v. Miller (1887), 29 W. Va. 480,28. E. 
Rep. 835; Robinson vy. Sherman (1845), 2 Grat. 178; 2 
Bart. Suit in Eq. 1051. The doctrine is eminently 
calculated to do exact justice between persons who 
are bound for the performance of the same duty or 
obligation, and is one, therefore, which is much en- 
couraged and protected. ‘Equality is equity” is on 
this branch its maxim. It springs naturally out of 
the two equities of contribution and exoneration, and 
is in fact one of the means by which those equities 
are enforced. Bish. Pr. Eq. (4th Ed.) § 335; Dering 
y. Earl of Winchelsea, 1 Cox, 318; Pendlebury v. 
Walker, 4 Younge & C. Exch. 441; Steel v. Dixon, 17 
Ch. Div. 825; Brett, Lead. Cas. in Mod. Eq. (2d Ed.) 
285, notes. See Ferguson v. Gibson, L. R. 14 Eq. 379; 
Forbes v. Jackson, 19 Ch. Div. 615, under the mer. 
eantile law amendment, Act 19 & 20 Vict. ch. 97, §5; 
2 Beach, Mod. Eq. Jur. § 809. Here the plaintiff has 
paid off the judgment, and asks the court to give him 
the benefit of the creditor’s lien. Whocan object to 





this? Who is injured by it? Not the bank, for they 
have received their debt from the plaintiff, and jus. 
tice binds them to give the plaintiff their vantage 
ground. Not the principal debtor, for he is insolvent, 
and has no interest in the matter. Not the cosurety, 
for itis by his fault that plaintiff had to bear, in 
the first instance, the whole burden. If he had 
paid his half, and equality is equity, there would 
have been no occasion to ask the court to compel him 
to pay; and it does not lie with him to say that plaint- 
iff shall not occupy a vantage ground that enables 
him, by process of law, to enforce the performance of 
this duty. The other creditors cannot complain, for 
the debt has in truth not been paid, because not paid 
by the one ultimately bound, but by others, who be- 
came his unwilling creditors in due course of law. 
But if there should be any one who, by any rule of 
strict law, or in equity and good conscience, stands 
on higher ground, or for any reason has a better 
right, he will not be displaced, or his right disturbed; 
for that is the essence of the doctrine. See Potty, 
Nathans (1841),1 Watts & S. 155; Eddy v. Traver 
(1837), 6 Paige, 512; Gross v. Davis, 87 Tenn. 226, 11 
S. W. Rep. 92, and 10 Am. St. R. 635, notes; Sheld. 
Subr. (2d Ed.) § 187; Jd., p. 209, §140; 24 Am. & Eng, 
Enc. Law, p.189; Thomas vy. Stewart (1888), 117 Ind. 
50, 18 N. E. Rep. 505; Crumlish’s Adm’r v. Improve- 
ment Co., 38 W. Va. 390,18 S. E. Rep. 456, and 23 L. 
R. A. 120, note 7; Dugger v. Wright (1888), 51 Ark. 
232, 11S. W. Rep. 213. 





HomeEstEAD — EXEMPTION — INSURANCE 
Monry.—In Swayne v. Chase, 29 8. W. Rep. 
418, the Court of Civil Appeals of Texas de- 
cides that under the constitutional exemption 
of the homestead from forced sale, money to 
a reasonable amount, arising from a fire in- 
surance policy thereon, is exempt also. The 
court says inter alia: 

In support of this ruling, counsel for Chase and 
wife cite, as conclusive of the question, the leading 
case in this State of Cameron vy. Fay, 55 Tex. 58; and 
also, as in line with it, the subsequent cases of 
Schneider v. Bray, 59 Tex. 668; Ward v. Goggan, 4 
Tex. Civ. App. 274,23 S. W. Rep. 479; Reynolds v. 
Haines (Iowa), 49 N. W. Rep. 851; and Bernheim v. 
Davitt (Ky.),5 S. W. Rep. 193. On the other hand, 
counsel for Swayne, in a brief and argument sugges- 
tive of much research and analysis, earnestly insist 
that the decision in Cameron vy. Fay is self-contra- 
dictory and legislative in character, and therefore 
should be disregarded by us; citing among other au- 
thorities, Smith vy. Ratcliff, 66 Miss. 683, 6 South. Rep. 
460, and Wooster v. Page, 54 N. H. 125. It is plain 
that the Supreme Court of Mississippi, in the case 
cited from that State, very severely, if not contempt- 
uously, criticised the decision of our Supreme Court 
in Cameron vy. Fay, but itis not so clear that that 
criticism is entirely just. It must be admitted, how- 
ever, that there is a seeming inconsistency in the 
opinion in denying the right to subject the proceeds 
of the insurance policy to the mechanic’s lien, on the 
ground that these proceeds resulted, not from the 
building destroyed, but from a personal contract of 
indemnity founded on an independent consideration, 
and at the’ same time apparently placing their ex- 
emption from the garnishment process on the ground 
that they occupied the place of such building. Figu- 
ratively speaking, the proceeds of a policy of insur 
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ance issued to indemnify against loss from fire may 
be said to take the place of the thing destroyed; but to 
deduce therefrom the conclusion that they represent, 
as do the proceeds of an involuntary sale, the thing 
sold, would seem to obliterate areal distinction, and 
amount to a substitution of rhetoric for logic to sup- 
ply a link in a chain of argument. In the one case, the 
property is entirely destroyed, and its identity gone; 
but in the other it still exists, though in a new form. 
If, however, it should be held that this indentity can 
be traced through the ashes of the burned building 
into the proceeds of the policy, it does not follow that 
the exemption would be available by reason of that 
fact; because it is not the identity of property which 
may be traced through various mutations,—like, for 
instance, the separate estate of the wife,—which pre- 
serves its exempt character, but, rather, the form it- 
self,—the specific property named in the constitution. 
With a change of form, if voluntarily made, goes the 
exemption. Kirby v. Giddings, 75 Tex. 679,13 S. W. 
Rep. 27, and cases cited. While the proceeds of the 
policy in Cameron y. Fay were likened to those re- 
sulting from an involuntary sale, the force of the 
analogy was not in the continued identity of the house, 
traced into these proceeds, but in the involuntarily 
character of the transaction, resulting, in each case, 
if permitted to have that effect, in a substantial defeat 
of the very purpose of the exemption. From a crit- 
ical reading of the opinion of our Supreme Court in 
that case, it will be seen, we think, that the exemp- 
tion of the insurance money was placed primarily 
upon the broad ground of a liberal construction of the 
constitution, according to its spirit and intention, so 
as not to defeat its manifest purpose by too literal a 
construction. The better view of the question would 
seem to be, if that be a correct decision, not that the 
language of the constitution can be stretched to cover 
the proceeds of a policy on the dwelling, as in any 
sense within the meaning of the terms of description 
there employed, but in construing an instrument 
granting a right, or an opportunity to acquire a right, 
it will not be so construed as to defeat the very pur- 
pose of the grant; for that would be to violate a well- 
known canon of construction, which upholds, by 
necessary implication, as part of the thing granted, 
though unexpressed, the exercise of a right without 
which the thing granted could not be enjoyed. Washb. 
Easem. (4th Ed.), p. 49; God. Easem. (Bennett’s Ed.), 
p. 109. It is upon this principle that, under a former 
statute in this State, the exemption of ahorse was 
held to carry withit that of the bridle and saddle, 
though not mentioned. Cobbs v. Coleman, 14 Tex. 
594. In this case Chief Justice Hemphill uses this lan- 
guage, afterwards quoted with approval by Chief 
Justice Willie in Alexander v. Holt, 59 Tex. 205: “It 
Would seem that, by fair construction, the grants in 
the statute must include, not only the subject itself, 
but everything absolutely essential to its beneficial 
_—” See, also, Dearborn v. Phillips, 21 Tex. 


Under many conditions, a reasonable insurance of 
the family dwelling becomes a practical necessity, and 
4 denial to the insolvent debtor—the head of the family 
—of the exercise of this right would result, in case 
of the destruction of such dwelling by fire, in a 
defeat of the cherished purpose of the constitu- 
tion, and that, too, at the very time when the 
family shelter would be most needed. Ev- 
ery other estate in houses and lands may be 
thus protected, as incidental to the right of property. 
The idea cannot, therefore (it may be argued), be 
tolorated that the homestead estate, which has been a 





public favorite from the beginning, should be thus 
discriminated against, by denying to those interested 
in it a ght incident to every other class of owner- 
ship, to-wit, the right of its protection and preserva- 
tion. Itis upon this principle, in part, at least, that 
the proceeds of an involuntary sale of exempt prop- 
erty are permitted by the courts to retain that charac- 
ter for a reasonable length of time, and also the busi- 
ness homestead is held to be exempt for a reasonable 
length of time after the owner has, under circum- 
stances of compulsion, ceased to use it as a place of 
business. Hunter v. Wooldert, 55 Tex. 483, and cases 
there cited. Hargadene v. Whitfield, 71 Tex. 482, 9 
S. W. Rep. 475; Gassoway v. White, 70 Tex. 477,8 
S. W. Rep. 117; Scheuber vy. Ballow, 64 Tex. 166. In 
these instances, if the constitution in terms applied, 
there would be no occasion to limit the exemption in 
time, so as to afford a reasonable opportunity for re- 
investment or resumption of the former use. True, 
the cases holding the proceeds of compulsory sales 
made to subject the excess, and the like, might pos- 
sibly be rested on the ground of conversion by para- 
mount authority. In such cases, though there is a de 
facto conversion, the land: is treated asin part not 
converted; the established rule in equity being that 
“where land is sold by order of court, and there is a 
surplus of money after satisfying the purpose for 
which the sale was made, such surplus is always re- 
garded and treated as real estate.” 3 Pom. Eq. Jur. 
§ 1167. But this principle could not apply in the 
other class of cases cited. In this conneciion, it may 
not be out of place to notice the very able and inter- 
esting opinion of the Supreme Court of Minnesota in 
the case of Culbertson y. Cox, 29 Minn. 309, 18 N. W. 
Rep. 177. In that case the husband had procured a 
policy on the dwelling house,—the homestead,—which 
was destroyed by fire after his death, and during the 
life of the policy. The contest over the proceeds of 
the policy was between the administrator of the de- 
ceased husband’s estate and the widow, who was en- 
titled to the benefit of the homestead for life. It was 
held that these proceeds, on account of the purpose 
of the husband in taking out the policy, were affected 
with a trust for the benefit of those interested in the 
homestead, and became, as between the contending 
parties, a substitute for the property itself; the 
widow being entitled to the same interest in the fund 
which she had in the house destroyed. This princi- 
ple of a trust created by contract and intention, how- 
ever, as seems to be conceded in that opinion, would 
not have application in acontest between the husband 
and others interested in the homestead on the one 
hand, and creditors of the husband on the other, be- 
cause such application would have the effect of 
creating exemptions by contract instead of by law. 
In that case, also, after a review of the early 
English cases upon which the doctrine of the 
personal indemnity feature of insurance policies 
rests, that doctrine is thus re-affirmed: “It is now 
too well settled to be questioned that policies of 
insurance against fire are personal contracts with the 
assured, which do not attach to the realty, orin any 
manner go with the same, as incident to a conveyance 
or transfer of title to the land; that the contract is 
confined to the parties; and that, as a general rule, 
no equity attaches upon the proceeds of such policies 
in favor of third parties, who, in the character of 
grantee, mortgagee, or creditor, may sustain loss by 
the destruction of the property.” 

We are thus led to the conclusion that the decision 
in Cameron v. Fay cannot be rested upon any other 
ground than that of a liberal interpretation of the 
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constitution, according to its reason and spirit, so as 
not to defeat the beneficent homestead purposes so 
deeply imbedded therein; and that the learned Su- 
preme Court of Mississippi, in so triumphafitly dis- 
posing of the assumption that that decision rested 
solely upon the narrow ground of the identity of the 
insurance money with the house,.not only failed to 
appreciate the true ground of the decision, but took 
a rather illiberal view of the question involved, and 
that, too, contrary to the weight of authority. While 
the opinions in this and the New Hampshire case 
cited dissent from the prevailing rule, they both con- 
cede that it ought to de the law, but contend that, in 
the absence of an express legislative enactment to 
that effect, the courts are without power to declare it 
soto be. This is but a continuation of the contest, as 
old as the judicial construction of legislation, between 
the strict and liberal interpretation of statutes. The 
latter method has long been the subject of adverse 
criticism, which was thus forcibly expressed by Jus- 
tice Chase acentury ago: “By the rules which are 
laid down in England for the construction of statutes, 
and the latitude which has been indulged in their ap- 
plication, the British judges have assumed a legisla- 
tive power; and, on the- pretense of judicial exposi- 
tion, have, in fact, made a great portion of the statute 
law of the kingdom. Of these rules of construction, 
none can be more dangerous than that which, dis- 
tinguishing between the intent and the words of the 
legislature, declares that a case not within the mean- 
ing of the statute, according to the opinion of the 
judges, shall not be embraced in the operation of the 
statute, although itis clearly within the words; or, 
vice versa, that a case within the meaning, though not 
within the words, shall be embraced.” Like protests 
have been made from time to time since against the 
continued application of liberal rules of construction 
to new cases as they have arisen; but, notwithstand- 
ing these protests, the strong current of liberal inter- 
pretation have steadily widened, with the general dif- 
fusion of knowledge and the advance of enlightened 
civilization, until it has finally taken, in this State, the 
enduring form of express legislative declaration. Rev. 
St. Final Title, § 3. In the early history of the repub- 
lic and State of Texas, liberal exemption laws, and a 
liberal interpretation of those laws, became the rule 
and policy, which has been steadily adhered to ever 
since; constitutional and statutory enactments on that 
subject, including the homestead, after being so con- 
strued, having been readopted and enlarged, rather 
than restrained. To now deny a liberal rule of con- 
struction of such provisions would contravene a 
clearly manifested public policy, and operate a repeal 
in part of the organic and statutory law, which would 
itself be a legislation; for it is as much the exercise of 
a legislative function on the part of the courts, by fol- 
lowing literalism or other narrow methods in statu- 
tory construction, to thereby defeat the legislative 
will, as it is, by a too liberal rule, to extend an act of 
the legislature beyond its scope and meaning. As to 
whether that line of recent cases, beginning with Tur- 
ner v. Cross, 83 Tex. 224, 18 S. W. Rep. 478, so much 
relied on to support the strict construction theory, 
does not indicate a disposition to adhere to that old 
and effete method of construction, now discarded by 
statute, we express no opinion. In the Tur- 
ner Case the question was whether the terms of de- 
scription in the statute there construed were broad 
enough to include areceiver of a railroad. In the 
Cameron-Fay Case the question was, not whether the 
insurance money was covered by the descriptive 
terms of the constitution, for evidently it was not, 





—— 


but whether it was not necessary to withhold this 
money from the creditor, in order to prevent a failure 
of the homestead purpose and grant that was ex. 
pressed. In view, then, of the weight of authority, 
of the reason and public policy involved, and of the 
further fact that Cameron v. Fay, has not only stood 
unchallenged for more than a decade, but has been 
several times cited with approval, we conclude that, if 
itis to be now overruled, it should be done by the 
court of last resort. In addition to cases cited by 
counsel, see, also, Association v. Jameson (Tex. Ciy, 
App.), 25S. W. Rep. 307; Wap. Homest. pp. 835, 836, 
§ 7. 








REQUISITES OF NOTICE IN  FORE- 
CLOSURE OF POWER OF SALE 
MORTGAGE OR TRUST DEED. 


Notice in General. 

Private or Public Sale. 

Description of Premises. 

Publication of Notice. 

The Newspaper Designated. 

Posting Notices. 

Computation of Time. 

Continuous Publication. 

Recitals in the Notice. 

Advertising Anew. 

Advertising Sale on Sunday. 

Notice in General.—The notice of the fore- 
closure of a power of sale mortgage is gener- 
ally controlled by statutory provisions, and 
many of the statutes provide that the notice 
that the mortgage is to be foreclosed must be 
served on the mortagagor, his personal rep- 
resentatives and upon subsequent grantees. 
And in case the mortgagor is dead and there 
are no personal representatives, the fore- 
closure will be valid against those upon whom 
notice is served;! and, hence, where there 
are no personal representatives, notice served 
on an heir will bind him.? However, if the 
mortgagor is alive he must have notice.’ 
This doctrine is controlled by statute, and 
where there is no statute the parties may 
make their own terms.‘ If the power provides 
for personal service it must be made, andit 
does not matter that the mortgagor is under 
disability at the time of the service.’ In 
some cases the prior acts of the mortgagee 

1 Van Schaack y. Saunders, 32 Hun (N. Y.), 515; 
King v. Duntz, 11 Barb. (N. Y.) 191. 

2 Bond v. Bond, 51 Hun (N. Y.), 507. 

3 Casey v. McIntyre, 45 Minn. 526. 

4 Martin v. Paxson, 66 Mo. 260; Carver v. Brady, 
104 N. Car. 219; Dyer y. Shurtleff, 112 Mass. 16; 
Hurt v. Keely, 43 Mo. 288; Cleaver v. Green, 107 Ill. 


67; Princeton Loan and Trust Co. y. Munson, 60 Ill. 
371. 


5 Tracey v. Lawrence, 2 
Lockie, 15 Sim. 285, 


Drew. 403; Robertson ¥- 
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may make it obligatory for him to give the 
mortgagor personal notice of the foreclosure, 
in order to make a fair transaction and sale 
and not mislead the mortgagor.® A subse- 
quent promise by the mortgagee to give the 
mortgagor personal notice of the foreclosure 
is void for want of consideration, as to an in- 
nocent assignee,’ or bona side purchaser, who 
has received his deed, before proceedings 
were begun to set aside the sale.° 

Private or Public Sale.—In the absence of 
statutory provision the sale may be public or 
private as provided in the power.* Whenever 
the power of sale provides for private or pub- 
lic sale, either mode is legal; but the condi- 
tions must be strictly complied with,’ or no 
title passes by the sale.’ So, when the power 
provides that the property may be sold at 
public or private sale, the mortgagee may ac- 
cept a fair offer at private sale, and not ad- 
vertise the sale; and he is not obliged to 
adopt any other mode of sale than that re- 
quired in the power of sale.” 

Description of Premises.—The notice should 
properly describe the premises and the inter- 
est to be sold,'* in order to make the notice 
sufficient.’ If the land can be identified by 
the metes and bounds, and by the record, the 
notice is sufficient though imperfect." And 
soa description by reference to a plat or 
deed on record is sufficient,” and a change 
in the street number of a building will not 
vitiate the notice.’* An advertisement follow- 

® Webber v. Curtis, 108 Ill. 309; Tratt v. Clayton, 109 
Ill. 579. 

7 Randall v. Hazelton, 12 Allen (Mass.), 412. 

§ Ritchie v. Judd, 187 Ill. 453; Pestel v. Primm, 109 
Ill. 858, 

9 Fowle v. Merrill, 10 Allen (Mass.), 350; Hoodless 
y. Reid, 112 Ill. 106; Davey v. Durrant, 1 De G. & J, 
535, 560; Mowry v. Sanborn, 68 N. Y. 153, 160; Martin 
v. Paxson, 66 Mo. 260, 266; Streeter v. Ilsley, 151 
Mass. 291. 

” Pingrey on Mort., 1346; Shillabur v. 
97 U. 3. 68. 

1 Smith v. Provin, 4 Allen (Mass.), 516; Roarty v. 
Mitchell, 7 Gray (Mass.), 243. 

® Davey v. Durrant, 1 De G. & J. 535, 560; Mowry 
Vv. Sanborn, 68 N. Y. 153, 160; Martin v. Paxson, 66 
Mo. 260, 266. 

8 Stickney v. Evans, 127 Mass. 202; Streeter v. Ils- 
ley, 151 Mass. 291; Model Lodging House Asso. v. 
Boston, 114 Mass. 133. 

4 Loveland v. Clark, 11 Colo. 265; Bacon v. Ins. Co., 
131 U. S. 258. 

4 Fenner v. Tucker, 6 R. I. 551; 
thony, 6 R. I. 282. 

* Robinson vy. Amateur Asso., 14 S. Car. 148, 

" Fitzpatrick y. Fitzpatrick, 6 R. I. 64. 

i Model Lodging House Asso. y. Boston, 114 Mass. 


Robinson, 


Hoffman vy. An- 





ing the description of the premises by metes 
and bounds contained in the mortgage, and 
referring to a book and page of the plat re- 
corded in the office of the superintendent of 
public lands is a sufficient description.” 
Publication of Notice.—Many of the stat- 
utes provide that notice of foreclosure must 
be served on the mortgagor. Other statutes 
provide for publication of notice. Where 
publication is the mode, it should not be 
made until default in the conditton of the 
mortgage. If made before default, the no- 
tice is invalid, and if a sale follows it, it is 
void.” The legislature can change the ex- 
isting law by providing for a shorter time of 
publication, and such law is constitutional as 
applied to mortgages in force at the time of 
its passage." If the mortgagee after begin- 
ning publication assigns his mortgage, the as- 
signee must begin anew to advertise the sale, 
because an advertisement in such a case in 
the name of the mortgagee can have no 
greater force or effect than if it had been 
made in the name of a third person, a 
stranger to all the parties in interest, and 
would have no validity.” Asa general rule 
omissions or inaccuracies, not calculated to 
mislead or work injury, are to be disregarded.* 
The Newspaper Designated.—In publishing 
the notice the paper in which the notice is 
published may be the one designated by the 
statute. So where the statute provides that 
the notice of the sale shall be published in a 
newspaper printed in the county, a notice of 
sale published in a newspaper published in 
the county but not printed therein is insufti- 
cient.% If the paper is printed in the county, 
the condition is fulfilled.“ The paper must 
be printed and published in the county, 
chosen in good faith; then the law is com- 
plied with whether the circulation be small or 


19 Loveland v. Clark, 11 Colo. 265; Stickney v. 
Evans, 127 Mass. 202. 

20 Potomac Manuf. Co. v. Evins, 84 Va. 717: Long 
v. Long, 79 Mo. 644; Building Asso. vy. Kratz, 55 Md. 
394; Pratt vy. Tincom, 21 Minn. 142; Howard v. Fulton, 
79 Tex. 231; Seammon v. Chicago, 40 Ill. 148. 

21 James vy. Stull, 9 Barb. (N. Y.) 482. 

22 Niles v. Ransford, 1 Mich. 338. See, also, Dunn- 
ing v. McDonald, 54 Minn. 1. 

23 Stephenson v. January, 49 Mo. 466; Schoch vy. 
Birdsall, 48 Minn. 441. See, also, Ritchie y. Judd, 137 
Til. 453. 

24 Bragdon v. Hatch, 77 Me. 433. 

2 Thompson v. Heywood, 129 Mass. 401, otherwise 
not; Blake v. Dennett, 49 Me. 102; Bigler v. Waller, 
14 Wall. (U. S.) 295; Thornburg vy. Jones, 36 Mo. 514, 
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large.** The newspaper may be’a law publi- 
cation.” And soa religious newspaper of a 
particular denomination, with a column of 
general news, is a legal medium.* It must 
be borne in mind that where a power directs 
that a given thing must be done in a particu- 
lar and specified manner, and there has been 
a failure to comply, the execution of the 
power in such manner is void.” It is gener- 
rally provided by statute that if the land is in 
several paxcels and in different counties, that 
a publication in the county where the land 
lies, means a publication in any of the coun- 
ties and not in all of them.*” 

Posting Notices.—Sometimes the trust deed 
or the power of sale mortgage provides for 
the posting of notices of sale. When this is 
required it is necessary that the notices be 
posted the requisite number of days set forth 
in the power, but no longer than the time 
specified.** And when it is required that 
the notices shall be posted at the place of 
sale, which is at the courthouse door, it is a 
sufficient compliance with the law, if they are 
posted in the corridor of such courthouse.” 

Computation of Time.—A sale not adver- 


tised for the time required is void. But the 
mortgagor cannot object because the publica- 
tion gives a few days more notice than the 
law requires,** provided the sale is made on 


the day specified. Whether the publication 
is continuous is often controlled by statute, 
but where the statute does not make the ad- 
vertisement continuous, a thirty days’ notice 
is satisfied by a single publication that length 
of time before sale. A requirement of three 


26 Smith v. Foxworthy (Neb.), 57 N. W. Rep. 994; 
St. Joseph Manuf. Co. v. Daggett, 84 II]. 556. 

27 Kerr vy. Hitt, 75 Ill.51; Kellog v. Carrico, 47 Mo, 
157; Benkenhoff v. Vincenz, 55 Mo. 441; Taylor v. 
Reid, 103 Ill. 349. 

3 Hull v. King, 38 Minn. 349; Hernandez v. Drake, 
81 Ill. 34. 

29 Ingle v. Culbertson, 43 Iowa, 265, 272; Bragdon v. 
Hatch, 77 Me. 433. 

30 Paulle v. Wallis (Minn.), 59 N. W. Rep. 999. 

31 Graham Vv. Fitts, 53 Miss. 307. 

82 Howard v. Fulton, 79 Tex. 231. Compare Rice v. 
Brown, 77 Ill. 549; Graham v. Fitts, 58 Miss. 307. 

33 German Bank y. Stumpf. 73 Mo. 311; Siemers y. 
Schrader, 88 Mo. 20; Wade v. Thompson, 52 Miss. 
367; Fitts v. Graham, 53 Miss. 307; Crocker v. Robert- 
son, 8 lowa, 404; Bowman y. Roberts, 58 Miss. 126, 
181; Enochs y. Miller, 60 Miss. 19; Miller y. Hull, 4 
Denio (N. Y.), 104. 

34 Taylor v. Reid, 103 Ill. 349; Atkinson v. Duffy, 16 
Minn. 46. 

3% Beal v. Blair, 33 Iowa, 318. 

% Jenkins v. Pierce, 98 Ill. 646. 
ington y. Bassett, 15 R. I. 563. 


Compare Wash- 





weeks’ notice is met by a publication once a 
week for three weeks, and not every day of 
that time.” And where the advertisement 
must be published for four successive weeks, 
an advertisement in a daily paper twice’ a 
week during two weeks and in each issue 
during the two following weeks preceding the 
time of sale is sufficient.** Where thirty days’ 
time is required, an advertisement begun on 
August 23d, and the sale took place on Sep- 
tember 22d, the time is sufficient.» Anda 
foreclosure sale advertised to take place at 12 
M., is not rendered invalid by the fact that it 
occurred between 12:30 and 1 Pp. m., whereit 
is not shown that any bidders left, or that 
any rights of the mortgagor were curtailed ;* 
but if the sale is before the time, even 
if it be only a few minutes, the sale will be 
void." Thirty days’ public notice is a pub- 
lication once a week for five weeks, the first 
publication being more than thirty days be- 
fore sale, and such notice is satisfied by 
the publication of notice on each successive 
secular day in a newspaper not published on 
Sundays.* A ten days’ notice is met by the 
first publication on the second day of the 
month and the sale taking place on the thir- 
teenth,“ and a ten days’ notice is had when 
the first date is June 11, and the last June 
23d.” <A trust deed permitted a sale ‘‘after 
publishing a notice in a newspaper ten days 
before the day of such sale.’’ In was held 
that the insertion of one notice in a daily 
paper published twelve days before the sale 
was sufficient.“ A trust deed provided for sale 
after five days’ notice published in a news- 
paper. A Sunday between the first and last 
insertion is to be reckoned one of the five 
days, the first day but not the last to be 
counted.“ 

Continuous Publication.—Continuous pub- 
lication may depend upon the power or upon 
the statute. Twenty days’ notice means 4 


37 Johnson v. Dorsey, 7 Gill (Md.), 269. 

38 In re Harris, 14 R. I. 687. 

39 Magnusson v. Williams, 111 Ill. 450. 

40 Lester v. Bank, 17 R. I. 88. 

41 Richards v. Finnegan, 46 Minn. 208. 

42 Leffler v. Armstrong, 4 lowa, 482. 

43 Kellogg v. Carrico, 47 Mo. 157. 

44 Cushman y. Stone, 69 Ill. 516; St. Joseph Manu- 
fact. Co. v. Daggett, 84 Ill. 556. 

45 St. Joseph Manuf. Co. v. Daggett, 84 III. 556. 

46 Weld v. Rees, 48 Ill. 428, explaining Scammon V. 
Chicago, 40 Ill. 146; Jenkins v. Pierce, 98 Ill. 646. 

47 Bowles v. Brauer, 89 Va. 466. See, also, Dillard 
v. Krise, 86 Va. 410; Lester v. Bank, 17 R. I. 88. 
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continuous publication for the time specified.* 
Where the notice is to be continuous, it 
should be continuously published until the 
day of sale,” and Sundays may be ex- 
cepted.” ‘‘For four successive weeks’’ is met 
if the notice be published weekly, even 
though it be ina daily paper. It is held by 
some courts that a publication for a number 
of days must continue from day to day, upon 
such days as the paperis published; so a 
publication for twenty days, the paper se- 
lected being a daily, should appear daily, for 
twenty days.” 

Recitals in the Notice.—Notices given by 
the trustee or mortgagee should contain such 
fact as reasonably apprise the public of the 
place, time and terms of the sale, and the 
property to be sold; but mere omissions and 
inaccuracies in the respect, not calculated to 
mislead, and working no prejudice to the 
mortgagor, will not be regarded.” The no- 
tice must not mislead the public. A notice 


is not misleading because it does not state 
all the notes have been paid but one, when 
recitals of default has been made.™ And a 
misstatement of the amount of attorneys’ 


fees in the absence of fraud is immaterial.™ 
And the day of the week may be corrected to 
correspond .with the day of the month, and 
published the day before the sale.” But the 
statement that there is a default in three 
mortgage debts, when in fact there are but 
two mortgage debts, is a material and mis- 
leading error that will vitiate the sale.” A 
notice that the property will be sold for cash 
at the courthouse door, in a certain town, 
but the county is not stated, will not vitiate 
the sale. The omission of the words ‘‘will 
be sold’’ after the word ‘‘premises,’’ does 
not invalidate the sale, since the other re- 


Washington v. Bassett, 15 R. I. 563; Stine v. Wilk- 
son, 10 Mo. 75, 96. Compare Jenkins v. Pierce, 98 LIl. 
646. 

* Washington v. Bassett, 15 R. I. 565; German 
Bank y. Stump, 73 Mo. 311: Lefflen v. Armstrong, 4 
Iowa, 482. 

5° Kellogg v. Carrico, 47 Mo. 157; Cushman vy. Stone, 
69 Tl. 516. 

5. In re Harris, 14 R. I. 687. 

8 Washington v. Bassett, 15 R. I. 563. 

53 Pingrey on Mort., 1359. 

* Bush v. Sherman, 80 III. 160. 

55 Swenson v. Halberg, 1 Fed. Rep. 444. 

56 Chandler v. Cook, 2 McArthur, D. C. 176. 

7 Burnet v. Denniston, 5 Johns. Ch. (N. Y.) 35. 

58 Powers y. Kueckhoff, 41 Mo. 425. 





citals show that a sale is to be made.” No 
one having been deceived in this respect the 
notice was sufficient.” Even if the notice 
omits the names of the mortgagor and the 
mortgagee, this omission does not invalidate 
the sale, though such omission is blame- 
worthy, and might, in connection with other 
errors, become fatal; any person desiring to 
know the names of the mortgagor and mort- 
gagee can readily learn them from the rec- 
ord. But if there had not been a source of 
knowledge as to the terms of the mortgage 
and power of sale, the notice would be in- 
valid.” The noti¢e is sufficient if it names 
the mortgagor but not the mortgagee.® So, 
when the name of the mortgagor is spelled 
incorrectly in several of the insertions, and 
the date is given once correctly and once in- 
correctly, but the date and the book in which 
the mortgage was recorded were correctly 
given, and the sum due thereon, and the date 
of sale, it is a sufficient notice. The omission 
of the date of the notice is not material, as 
the first insertion will be taken as the date ;® 
and it is not necessary to state that a default 
has been made, as this will be implied. The 
terms of the sale need not be stated at the 
time of the sale ; and if a deposit is usual and 
customary, that may be required at the time 
of the sale without being inserted in the no- 
tice. A notice which does not give correctly 
the name of the mortgagor, where the statute 
requires his name is void. Where the stat- 
ute requires that the notice shall specify the 
name of the mortgagee, it is sufficient if the 
notice is signed by him, and contains an ac- 
curate reference to the record.” And where 
the executor is the party to give notice, a no- 
tice signed by the executor, with the word 
‘‘executor’’ is sufficient.” The omission of 


59 Nau v. Brunette, 79 Wis. 664; White v. McClel- 
lan, 62 Md. 347. 

69 Streeter v. Ilsley, 151 Mass. 291. 
61 Colgan v. McNamara, 16 R. 
Roche v. Farnsworth, 106 Mass. 509. 

62 Hoffman v. Anthony, 6 R. I. 282. 

63 Fitzpatrick v. Fitzpatrick, 6 R. I. 64; Woon- 
socket Inst. v. Worsted Co., 13 R. I. 255. 

64 Bacon v. Ins. Co., 181 U. S. 258. 

6 Ramsay v. Merriam, 6 Minn. 168. 

66 Model Lodging House Asso. v. Boston, 114 Mass. 
133. 

67 Model Lodging House Asso. v. Boston, 114 Mass. 
123; Goodale v. Wheeler, 11 N. H. 424. 

6 Lee v. Clay, 88 Mich. 223; Thompson vy. Commis- 
sioners, 79 N. Y. 54. 

6) Candee vy. Burke, 1 Hun (N. Y.), 546. 

70 Bridenbecker vy. Prescott, 3 Hun (N. Y.), 419. 
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the mortgagee’s middle name is remedied by 
his signing his full name to the notice.” Sub- 
sequent mortgagees or owners of the equity 
of redemption, or others who have acquired 
a subsequent interest, need not be included 
in the notice.” A wrong day given in the 
notice will invalidate the sale.* And it is a 
general rule that where the power has not 
been executed in accordance with the essen- 
tial conditions, the sale and the deed will be 
held void.“* The fact that the advertise- 
ment of a mortgage sale does not state that 
the land was improved, is not a sufficient rea- 
son for setting aside the sale.” But the no- 
tice must be signed with the names of all 
parties who appear of record to own the 
mortgage.” 

Advertising Anew.—Where a second ad- 
vertisement is rendered necessary on account 
of a defect in the first and no one is misled 
thereby, and no sale is had under the first, 
the sale under the second is valid.” The 
mortgagee may advertise anew or seek his 
foreclosure in equity.” 

Advertised Sale on Sunday.—A sale adver- 
tised to be held on Sunday may be changed, 
and another notice inserted fixing a different 
day of sale. But a sale on Sunday in New 
York is not prohibited by statute, and, it 
seems, is valid.’ And so a sale by the 
trustee may be made on the 22d of February, 
as the transaction of secular business on that 
day is not prohibited by statute.*! 


Bloomington, Ill. D. H. Pinerey. 


‘1 White v. McClellan, 62 Md. 347. 

72 Learned y. Foster, 117 Mass. 365; Dyer v. Shurt- 
leff, 112 Mass. 165. 

73 Miller v. Hull, 4 Denio (N. Y.), 104; Calloway vy. 
Bank, 54 Ga. 441; Fenner v. Tucker, 6 R. I. 551. 

4 Stine vy. Wilkson, 10 Mo. 75; Thornburg v. Jones, 
36 Mo. 514; Dana vy. Farnington, 4 Minn. 483; Sher- 
wood vy. Read, 7 Hill (N. Y.), 481; Jackson v. Clark, 7 
Johns. (N. Y.) 217; Miller v. Hull, 4 Denio (N. Y.), 
104. 

75 Austin v. Hatch, 159 Mass. 198, 

7% Dunning v. McDonald, 54 Minn. 1. 

7 Ritchie v. Judd, 137 Ill. 453. 

78 Atwater v. Kinman, Harr. (Mich.) 248. 

79 Banning v. Armstrong, 7 Minn. 46. 

0 Sayles y. Smith, 12 Wend. (N. Y.) 57; Westgate y. 
Handlin, 7 How. Pr. (N. Y.) 372. 

81 Stewart v. Brown, 112 Mo. 171. See, also, Russ v. 
Gilbert, 19 Fla. 54; Dunlap y. State, 9 Tex. App. 179; 
Pender v. State, 12 Tex. App. 496; MeVerry v. Boyd, 
57 Cal. 406; Bear v. Youngman, 19 Mo. App. 41. 














ROBBERY—EVIDENCE ON A TRIAL FOR ROB. 
BERY. 


PEOPLE V. HUGHES. 


Supreme Court of Utah, February 23, 1895. 


1. It was competent for defendant to testify that, at 
the time of the alleged robbery, he thought the money 
was his own, and that he had the right to take it. 


2. Wherea man, undera bona fide belief that the 
property is his own, obtains it by menaces, there jg 
a trespass, but no robbery. 


MERRITT, C. J.: This is an appeal from a judg- 
ment of the first district court against the appel- 
lant, and from an order denying his motion for a 
new trial. Appellant was convicted of the crime 
of robbery, and sentenced to imprisonment in the 
penitentiary for a period of two years. ‘The re- 
cord in the case discloses that the trouble occur- 
red in Uintah county, near Ft. Duchesne. at the 
saloon of one William M. Nichols, who, it ap- 
pears, was conducting a gambling game called 
‘*Mexican Monte.’’ The appellant, while in an 
intoxicated condition, went to the saloon, and 
lost a large sum of money at this game. After 
losing his money, it is claimed that at the point 
of a revolver he robbed the game of $53 by taking 
this sum from the card table and from the im- 
mediate presence of Nichols, and that he also 
immediately thereafter robbed Nichols of $105, 
taking this amount from his person. The theory 
of the defense was that, if the appellant took any 
money from the person or presence of Nichols, it 
was under the claim of ownership, and an honest 
belief that appellant had a right to the money 
which had been won from him at an unlawful 
card game. 

Counsel for appellant has presented to this 
court several assignments in his specification of 
errors, the major portion of them being excep- 
tions to the rulings of the court upon the ques- 
tions asked the various witnesses. Most of these 
questions, however, are directed to the question 
of felonious intent of the defendant at the time of 
the robbery, and for that reason we do not deem 
it necessary to consider them at all, but 
will content ourselves with ‘the consideration 
of the principal ones. Appellant assigns as 
error the action of the court in refusing to 
allow him, when testifying as a witness in 
his own behalf to answer the following question: 
“Did you at that time honestly believe that the 
money was yours, and that you had a right to 
take it?’ to which question the prosecuting at- 
torney objected, for the reason that it was in- 
competent, and the court sustained the objection. 
We think it was incompetent for the defendant to 
testify what his intent, belief, and motive were 
at the time of the alleged robbery; and the 
court, in excluding this testimony, seems to have 
proceeded upon the theory in part (and the 
charge indicates it) ‘‘that the intention of the 
parties is to be derived alone from the act done; 
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from that and the surrounding circumstances de- 
termine what he intended to do;”’ and that in ar- 
riving at the intention the defendant’s own state- 
ment and testimony was not to be considered. 
This undoubtedly was the common-law rule, 
which had its origin when the defendant was not 
allowed to be heard in his own behalf. This 
point is discussed in the case of People v. Farrell, 
31 Cal. 576. The court there says: ‘The rule 
that the intent must be inferred from the acts and 
words of the party hadits foundation in neces- 
sity, created by the rule which excluded parties 
in interest from the witness stand. That neces- 
sity is now removed by the abrogation of the rule 
which created it; and the legal tenet that actions 
must speak for themselves, and words furnish 
their own interpretation, is much modified, if not 
wholly abrogated, by the recent innovations 
upon the common law by which parties are al- 
lowed to testify in their own behalf. Before 
that time there was no way of ascertaining the 
motives and intentions of parties except by in- 
ference from their acts and sayings, and all ex- 
perience shows that they may frequently, if not 
at all times, prove very imperfect guides. It is 
no answer to say that this enables a party to sub- 
stitute a false motive for the true one, or to con- 
vert words spoken in one sense into another. If 
the argument proves anything, it proves too 
much. and shows that the radical change which 
has been made is in all respects founded in folly, 
rather than wisdom. For the truthfulness of 
parties when upon the witness stand we must de- 
pend, as in the case of other witnesses, upon the 
obligations of their oath, and their reputation for 
truth and veracity. Ifthese can be relied upon 
for the truth of statements made in reference to 
acts and words of which the eye and ear may 
take notice, they may, for the same reason, be 
accepted as guaranties for the truth of statements 
made in respect to motives and intents of which 
the mind or inner man alone can take cognizance. 
Nor is there, in our judgment, any well-grounded 
reason for apprehending that this rule will 
obstruct, rather than advance, the ends of 
justice. There is no more danger of impos- 
ing upon the jury falsehood or pretense in 
respect to motives and intents than there 
is of doing the like in respect to visible or ex- 
ternal circumstances. The jury can as readily 
distinguish between the false and true in respect 
to the former or the latter. If the motive or in- 
tent assigned is inconsistent with the external 
circumstances, it must be discarded as false; if, 
on the contrary, they are consistent, there is no 
reason why they may not be true.’’ This doc- 
trine was recognized in State v. Harrington, 12 
Ney. 135, and followed. In that case the follow- 
ing question was asked the defendant by his 
counsel: ‘*At the moment of the discharge of the 
pistol at the deceased, did you or did you not 
really believe that you were in danger of losing 
your life or receiving great bodily harm?’’ and 
Mr. Justice Leonard, in concluding his discus- 





sion on this question, says: ‘‘We are entirely 
satisfied that, for the purpose of showing the 
condition of his mind at the time, and to establish 
the necessary conditions of justification, the de- 
fendant had the right to answer the question ob- 
jected to, and that it was for the jury to consider 
it, like all other testimony proper to be given in 
the case.”’ In White v. State, 53 Ind. 595, on the 
trial of an indictment for larceny, it was held 
competent for the defendant to testify as to what 
his intentions were at the time the goods came 
into his possession; and this doctrine is cited ap- 
provingly by Thompson in his work on Trials. 
In modern times the rule has been extended not 
only to criminal cases, but to civil cases as well, 
whenever the question of motive or intention is 
involved. This court passed on this question in 
the case of Conway v. Clinton, 1 Utah, 215. In 
that case “the defendant was charged with 
maliciously and wantonly destroying the goods 
of the plaintiff,’ and it was held that the defend- 
ant could ‘‘state what motive he had, if any other 
than to obey the writ, in doing the act complained 
of;’’ and also whether at that time he had ill will 
against the plaintiff. We think the principle in- 
volved inthe case at baris the same, and that it 
was error to refuse the appellant the right to 
testify as to his belief at the time of the alleged 
robbery. 

The defendant requested the following instruc- 
tions to be given to the jury: ‘‘Thet if they should 
find that the defendant acted under a, bona Jide 
impression and honest belief that the money 
taken was his own, and that he had a right to it, 
they render a verdict of not guilty.”’ The de- 
fendant could not have been guilty of robbery in 
taking his own property, whatever other offense 
he may have committed in the taking. In all 
criminal cases the question of intent is an im- 
portant one. If this element is lacking, the 
general rule is that no offense has been com- 
mitted. This rule is not only humane, but a 
contrary one would be opposed to all the prin- 
ciples which underlie human conduct as respects 
the bearing of individuals towards each other, 
and also as regards their position towards the 
State. Andso the law is that, when evil intent 
is lacking, the act or omission, which otherwise 
would constitute an offense, is robbed of its 
criminality. The rule governing this class of 
cases seems to be well settled and thoroughly de- 
fined. In anote in 70 Am. Dec. 188 (State v. Mc- 
Cune), where anumber of authorities are col- 
lected, this proposition is laid down: ‘When 
the prisoner takes the property under a bona fide 
impression that the property belongs to him, he 
commits no robbery, for there is no animus 
furandi.”” Long v. State, 12 Ga. 293; Brown v. 
State, 28 Ark. 126,—where the taking was in the 
presence of others, as was the case at bar. Again, 
it is held that when a creditor compels the pay- 
ment of his debt by the use of violence, he is no 
guilty of robbery, for there is no animus furandi 
State v. Hollyway, 41 Iowa, 200. In the Iowa 
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case, Miller, C. J., says: ‘In robbery, as in 
larceny, it is essential that the taking of the 
goods be animo furandi. Unless the taking be a 
felonious intent, itis not robbery. If a man 
under a bona fide belief that the property 
is his own, obtain it by menaces, there 
is a trespass, but no robbery. Though the 
defendant take the goods with violence, 
or by putting in fear, yet, if he do sounder 
a bona fide claim, it is no robbery, for the reason 
that the felonious intent is wanting.” ‘In all 
eases of this kind the question whether the act is 
done with a felonious intent is one of fact for the 
jury.”” The refusal of the court to give this re- 
quest was error. The defendant in all cases is 
entitled to have the law governing his case given 
to the jury for their guidance, and in this case 
the question of honest belief and bona fide inten- 
tion should have been submitted to and passed 
upon by the jury under proper instructions. See 
Com. v. Stebbins, 8 Gray, 492; 2 Russ. Crimes 
(9th Ed.) p. 104; 2 Rose. Cr. Ev. (8th Ed.) 
p.- 1157). In this case the court charged 
the jury as follows: “I also charge you 
that it is not material for the prosecution to 
prove who owned the money, who had the best 
right to it; the charge is that it was taken from 
the possession of Nichols, and that is the stat- 
ute. The statute, as I have already read to you, 
forbids the taking of personal property from the 
possession of another by means of force or fear; 
that is, taking it from his person. It is sufficient 
taking from the person if the evidence convinces 
you that the party having personal property in 
his possession is put in fear, or compelled to lay 
it down, surrender it up, give it to another, or 
lay it down where the other person may take it 
up, or where any other person may take it up. 
It is sufficient if he is compelled to part with 
his possession of it, being put in fear, or if it is 
forcibly taken from off his person; either is a 
sufficient taking from the person. In this 
case I charge you that if Nichols had 
this money in his possession, and the defend- 
ant, by putting him in fear, compelled him to 
either surrender it up or compelled him to per- 
mit the defendant to take it out of his pocket or 
off his person, itis an offense under the statute, 
provided it was committed within the time and 
at the place designated in the indictment.” 
Under the authorities, we think the instruction is 
incorrect. To constitute the offense of robbery, 
there must be—First, a taking of the property; 
second, the taking must be with a felonious in- 
tent; third, it must be from the person or pres- 
ence of another; fourth, against his will; and, 
fifth, accomplished by means of force or fear. 3 
Greenl. Ev. § 223. And, if either of these ele- 
ments is lacking, the offense cannot be robbery. 
We are of the opinion that it was material, and 
the burden of proof was on the prosecution to 
prove the money was owned by some person 
other than the defendant, for, if the money be- 
longed to him, and it was wrongfully in the pos- 














session of another, he would not be guilty of 
robbery, as the animus furandi would be want- 
ing. For the reasons above set forth, we are of 
opinion that the motion for a new trial should 
have been allowed. The evidence excluded and 
the charge with reference to the felonious intent 
were clearly erroneous, and prejudicial to the 
rights of the appellant; and the case is therefore 
reversed, and a new trial granted. Bartch, J., 
concurs. 


NoTre.—Robbery is the taking with felonious in- 
tent of any money or goods to any value belonging to 
another, from the person of anotheror in his pres- 
ence, against his will, by force or violence or by put- 
ting himin fear. The force may consist of physical 
violence, directly applied, or it may be constructive, 
by threats or otherwise putting in fear the person 
robbed and thereby overcoming his will. 21 Amer. & 
Eng. Encyclopedia of Law, 414. Robbery is com- 
mitted by force, larceny by stealth, and when there 
is no violence or circumstance of terror resorted to 
for the purpose of inducing the owner to part with 
his property for the sake of his person, the crime 
committed is not robbery but larceny. State v. John, 
5 Jones (N. Car.), 163, 69 Amer. Dec. 777. To consti- 
tute robbery the property taken must belong to some 
other than the accused. Smedly y. State, 30 Tex. 215; 
Barnes y. State, 9 Tex. App. 128; People v. Vice, 21 
Cal. 344. It need not, however, be the property of 
the person robbed; it is sufficient that the property is 
rightfully in his possession as against the accused. 
People v. Vice, 21 Cal. 344; People v. Anderson, 80 
Cal. 205; State v. Gorham, 55 N. H. 152. The doctrine 
invoked in the principal case that where the accused 
acts under the bona jide impression that the thing taken 
is his property, there is no robbery is supported by 
ample authority. In Rex v. Hall, 3 C. & P. 409, A had 
set wires in which game was caught. B a game keeper 
found them and took them, with the game caught on 
them for the use ofthe lord of the manor. A de- 
manded them with menaces and B in fear gave them 
up. The jury found that A acted undera bona/ide 
impression that the wires and game were his prop- 
erty. It was held that itwas norobbery. In Reg. 
v. Hemmings, 4 F. & F. 50, a creditor having violently 
assaulted his debtor and so forced him to give a check 
in part payment and having then again assaulted him 
in order to force him to give him money in payment 
of the debt it was held that asthere was no felonious 
intent, he could not properly be convicted of robbery. 
In Reg. v. Coghlan, 4 F. & F. 316, Bramwell, J. said: 
“If the object be to compel the delivery of accounts 
of money honestly held to be due, there is no evi- 
dence of the intent.”” When in an indictment for 
robbery it appeared that the taking was violent but 
under claim of title held not to be robbery. Brown 
v. State, 28 Ark. 126. Itis not robbery to compel the 
payment of money, which is due, by threats of vio- 
lence. State v. Halloway, 41 Iowa, 200. See, also, 
State v. Brown, 104 Mo. 365. Where apersonon & 
trial for robbery admits the forcible taking but ex- 
plains it as an attempt to get back property taken 
from himself, the question of his good faith de- 
pends entirely on whether he simply meantto get 
back what he believed to be his own. Driscoll v- 
People, 47 Mich. 413. Itis not robbery for a person 
who has lost money at an unlawful game to points 
pistol at the winner and compel him to return the 
money, since under the Kentucky law the winner is 
not even entitled to possession of the money. Thomp- 
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son v. Commonwealth (Ky.),18 S. W. Rep. 1822. A 
person taking property from another under a bona 
Jide claim of right and with the purpose of applying 
it to the payment of a debt from the latter to him- 
self, isnot guilty of robbery, for in such case the 
anmus furandi is lacking. Crawford vy. State (Ga.), 
17S. E. Rep. 628. 
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1. ACTION—Death of Party—Abatement.—Under Rev. 
St. 1894, § 288 (Rev. St. 1881, § 282), providing that a cause 
of action arising out of an injury to the person dies 
with the person of either party, an action by a lessee 
for injury to person, and incidentally for loss of 
time and expenses of physician, occasioned by failure 
of the lessor to keep premises in repair, does not sur- 
vive the death of the lessor, whether it be held to 
sound in- contract or in tort.—FEARY V. HAMILTON, 
Ind., 39 N. E. Rep. 516. 


2. ADMINISTRATION—Accounting by Administrator.— 
An order, nade onthe hearing of a partial account, 
for distribution, or for an allowance ofa credit for 
payment, to an heir or legatee, is not binding upon the 
other heirs or legatees, so far as it determines the right 
of any one tothe money as heir or legatee, when the 
only notice of the hearing is by publication and post- 
ing, as provided by Rev. St. 1881, § 2390 (Rev. St. 1894, § 
2545) .—GLESSNER V. CLARK, Ind., 39 N. E. Rep. 544. 


8. ADMINISTRATION—Accounting by Administrator.— 
Where an intestate had pledged in New York col- 
laterals largely exceeding in value the obligation for 
which they were pledged, the administrator in Penn- 
sylvauia, who paid off the obligations out of the gen- 
eral fund, and lifted the collaterals, and sold them, 
and swelled the general fund, will not be surcharged 
with the amount so paid.—IN RE SHINN’S ESTATE, Penn., 
30 Atl. Rep. 1026. 


4. ADMINISTRATION — Compensation of Executors.— 
Under a will providing that the executors shall collect 
the income of the real estate, and, after making cer- 
tain payments therefrom, add the balance to the prin- 
cipal of the estate, it is their duty to see that the prop- 
erty is kept ina tenantable condition, andthey will 
not be allowed extra compensation for the services of 
one of their number in performing such duty.—WIL- 
KINSON V. ABBOTT, N. J., 30 Atl. Rep. 1098. 


5. ADMINISTRATION — Debt of Decedent—Payment in 
Chattels.—A creditor of a decedent, who,in payment 
of his debt, receives from the administrator chattels 
belonging to the estate, cannot question the adminis- 
trator’s right toturn over the chattels in payment of 
the debt.—F RANK V. THOMPSON, Ala., 16 South. Rep. 
634. 


6. ADMINISTRATION — Proof of Personal Claim.—An 
administrator who presents a personal demand against 
his decedent’s estate must show that such demand is 
just and valid, and not barred by the statute of limita- 
tions. The statute of limitations does not begin to 
run until the right of action accrues.—CANN v. CANN, 
W. Va., 208. E. Rep. 910. 


7. ADMINISTRATION—Sale by Administrator to Him- 
self.—An action by heirs ofa decedent to set aside a 
sale of land by an administrator to himself through a 
third person is within Rev. St. 1894, § 294, cl. 4, which 
provides that an action to recover land sold by an ad- 
ministrator on ajudgment specially directing the sale 
of property sought to be recovered, brought by a party 
to the judgment, or his heirs, is barred in five years 
after the sale is confirmed.—AXTON vy. CARTER, Ind., 
39 N. E. Rep. 546. 


8. ADMIRALTY — Maritime Service—Watchman.—The 
service rendered by a watchman, employed to care for 
and clean the machinery and maintain a general care 
and supervision of a vessel lying at her home port, out 
of commission, and with no voyage in contemplation, 
isnot maritime.—WILLIAMS V. THE Sirius, U. 8. D. C. 
(Cal.), 65 Fed. Rep. 226. 


9. ADVERSE POSSESSION.—To establish title founded 
on 10 years’ adverse possession, so as to bar the title of 
the legal owner, the possession must have been hos- 
tile, actual, notorious, and continuous, under color of 
title.—EUREKA CO. V. NORMENT, Ala., 16 South. Rep. 
579. 


10. ADVERSE POSSESSION—Easement.—Exclusive ad- 
verse possession for 20 years by a farmer, as part of 
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his farm, of a strip of land adjoining a railroad track, 
is a complete bar to the assertion by the railroad com- 
pany of an easement in such strip.—ILLINOIS CENT. R. 
Co. v. O’CONNOR, IIl., 39 N. E. Rep. 563. 

11. AFFIDAVIT — Sufficiency — Name.—An affidavit 
signed by affiant is not invalid because affiant’s name 
does not appear in the body thereof.—DAVIDSON Vv. 
BORDEAUX, Mont., 38 Pac. Rep. 1075. 

12. APPEAL.—The appellate court will not inquire 
into the question whether a judgment defendant 
prosecuted his appeal for his own benefit, or for the 
benefit of one who had indemnified him.—AMERICAN 
STRAWBOARD Co. V. FAusT, Ind., 39 N. E. Rep. 528. 

13. APPEAL—Jurisdiction—Creditor’s Bill.—A credit- 
or’s bill, seeking to set aside an alleged fraudulent 
conveyance by the judgment debtor, does not involve 
a freehold, within the meaning of the statute govern- 
ing appeals.—MOSHIER V. REYNOLDS, Ill., 39 N. E. Rep. 
621. 

14. APPEAL—New Trial.—A motion for a new trial is 
not a necessary prerequisite to an assignment of er- 
rors based on the rulings of the trial courtin giving 
and refusing instructions.—ILLINOIS CENT. R. Co. Vv. 
O’ KEEFE, Ill., 39 N. E. Rep. 606. 

15. APPEAL—Costs—Sheriff’s Bond.—Where a citizen 
appeals to the Circuit Court from an order of a county 
judge approving a sheriff’s bond, under Sand. & H. 
Dig. § 6560, providing for such appeal by any citizen 
when he deems such a bond insufficient, the Circuit 
Court, on approving the bond, cannot award costs 
against the citizen.—WILSON v. FUSSELL, Ark., 298. 
W. Rep. 277. 

16. APPEAL—Supersedeas.—A supersedeas is only in- 
tended to stay further proceedings until the Appellate 
Court can pass on the questions involved inthe ap- 
peal, and therefore a receiver in whose hands the court 
places certain property is not guilty of contempt in 
dealing with the property pending an appeal and su- 
persedeas on the order appointing him receiver.—BrRIs- 
TOW V. CATLIN, Va., 208. E. Rep. 946. 

17. APPEAL—Trial by Court.—Where the record shows 

the appearance of the parties, and that no objection 
was made toa trial before the court without a jury, 
the right to a jury trial will be presumed on appeal to 
have been waived.—MILLER Vv. PEOPLE, Ill., 39 N. E. 
Rep. 477. 
_ 18, APPLICATION OF PAYMENTS.—Where neither of the 
parties to a payment makes any application thereof 
equity has power so to do.—POPE V. TRANSPARENT ICE 
Co., Va., 208. E. Rep. 940. 

19. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An as- 
signment by insolvents to one to Whom they were not 
indebted to prefer certain creditors in whose benefit 
they had a few hours before confessed judgment, with- 
in one hour before the execution of the general as- 
signment, constitutes a general assignment, withir 
Act April 17, 1843, and inures to the benefit of all the 
creditors of the assignment.—IN RE DICKSON, Penn., 
30 Atl. Rep. 1032. 

20. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
property of a debtor is, in contemplation of insolv- 
ency, conveyed by chattel mortgage to an agent ofa 
creditor, for the purpose of securing the debt of the 
latter, such agent, as to property thus conveyed, is a 
trustee for his principal, and the conveyance is an as- 
signment, under section 6343, Rev. St., and inures to 
the benefit of all the creditors of the mortgagor.—LEE 
Vv. HENNICK, Ohio, 39 N. E. Rep. 473. 

21. ASSIGNMENT FOR CREDITORS— Custodia Legis.— 
Property in the hands of an assignee for the benefit of 
creditors, under a general assignment, who has filed 
his bond and inventory in a State court, advertised for 
creditors, etc., pursuant to the Iowa statutes relative 
to the administration of such trusts, is not in custodia 
legis, 80 as to exclude a Federal Court from acting with 
reference thereto, or as to the validity of the assign- 
ment.—ROTHSCHILD V. HASBROUCK, U. S.C. C. (Iowa), 
65 Fed. Rep. 283. 












22, ATTACHMENT—Dissolution.—Attachment proceed. 
ings commenced by several persons as copartners 
cannot be amended by substituting a corporation as 
plaintiff, although the jnew plaintiff be composed ex- 
clusively of the original plaintiffs.—C. H. FarGo & Co, 
v. CUTSHAW, Ind., 39 N. E. Rep. 532. 

23. ATTACHMENT— Grounds.—Evidence that a mer- 
chant in failing circumstances transferred his whole 
stock to one of his creditors in consideration of his 
debt and a money payment, and later collected a con- 
siderable amount of his outstanding claims, but re- 
fused to pay his debt to plaintiff, and paid but a small 
part of the money so received to his creditors, is suf- 
ficient to support an attachment, on the ground that 
the sale was madeto hinder and defraud creditors,— 
SHIBLEY & WOOD GROCERY CO. V. FERGUSON, Ark., 29 
S. W. Rep. 275. 


24. ATTACHMENT AGAINST INSOLVENT CORPORATION.— 
Under Rev. St. § 2729, which provides for attachment 
ofthe property of a debtor, ‘‘whether a natural per- 
son or corporation,” a creditor of an insolvent corpo- 
ration, who attaches its property, with knowledge of 
its insolvency, in an honest effort to collect his debt, 
acquires a valid lien, which will be protected in a sub- 
sequent sequestration action under Rev. St. § 3216.— 
BALLIN V. MERCHANTS’ EXCH. BANK, Wis., 61 N. W. 
Rep. 1118. 

25. ATTORNEY—Disbarment.— When it appears, on 
proceedings to disbar an attorney charged with com- 
mitting perjury in making a certain affidavit, that the 
affidavit was made ina private capacity, and the evi- 
dence as tothetruth of the charge is conflicting, and 
for many years the accused has bornean excellent 
reputation, the court will dismiss the proceedings, 
and accord the accused the right of trial by jury upon 
regular indictment found against him.—STATE Vv. Cow- 
ING, Oreg., 38 Pac. Rep. 1090. 


26. BAIL BonD—Judgment against Sureties.—A judg- 
ment rendered against the sureties on a bail bond is 
not a final judgment, from which an appeal will lie, 
where judgment was nottaken against the principal. 
—Cox V. STATE, Tex., 29S. W. Rep. 273. 


27. BANK—Rights of Debtors—Set.off.—A debtor of a 
suspended bank, acquiring a check thereon with no- 
tice of the suspension, cannot set off the amount 
thereof against his debt, though he acquire the check 
before a receiver forthe bank is appointed.—AVERY 
v. LADD, Oreg., 38 Pac. Rep. 1088. 

28. BONA FIDE PURCHASERS—Constructive Notice.— 
Where a beneficiary ina deed oftrust not on record 
remembers that there was such deed, but cannot find 
it, it is insufficient as constructive notice to one put on 
inquiry as to such deed.—ROANOKE BRICK & LIME CO. 
v. Simmons, Va., 208. E. Rep. 955. 

29. BREACH OF WARRANTY.—The grantee of a deed 
with covenants against incumbrances may recover for 
a breach thereof, though he knew of the incumbrance 
before his deed was made.—YANCBY V. TATLOCK, Iowa, 
61 N. W. Rep. 997. 

30. CARRIERS — Injuries to Goods After Reaching 
Destination.—Where the seller contracts to deliver 
goods ‘‘f. 0. b.” at the place to which they are to be 
shipped, and pays the freight to such place, on the ar- 
rival of the boat by which the goods are transported 
at such place the carrier ceases to be the agent of the 
seller, and becomes the agent of the purchaser, and 
the seller cannot maintain an action against the car- 
rier for injuries to the goods after such arrival, and 
before they were unloaded.—CAPEHART Vv. FURMAN 
FARM Imp. Co., Ala., 16 South. Rep. 627. 

31. CARRIER — Parol Contract of Carriage.—Where 
animals are shipped undera parol contract, and in- 
jured by reason of a defective car, the shipper’s right 
to recover damages is not affected by a written con- 
tract of carriage, afterwards made, in the absence of 
an express provision relating thereto.—LOUISVILLE, 
N.A.&C. Ry. CO. Vv. CRAYCRAFT, Ind., 39 N. KE. Rep. 
523. 











VoL. 40 


CENTRAL LAW JOURNAL. 


279 








$2. CARRIERS OF PASSENGERS—Injury to Trespasser.— 
Where a person, after being told by the conductor of a 
freight train that he is forbidden by a rule of the com- 
pany to carry passengers, induces the conductor to 
permit himtoride onthe train, he becomes a tres- 
passer, though he pays the regular fare, and the com- 
pany isnot liable to him for personal injuries not 
willfully inflicted.—LOUISVILLE & N. R. Co. v. HAILEY, 
Tenn., 29S. W. Rep. 367. 

38. CARRIERS OF PASSENGERS—Round-Trip Ticket.— 
Where a passenger presents to a conductor a round- 
trip ticket, which by the terms expired more than 24 
hours previous thereto, and is ejected for failure to pay 
fare, he cannot, in an action against the railroad com- 
pany for damages, show that it was agreed between 
him and defendant’s agent, when he purchased the 
ticket, that if, onthe return trip, he boarded one of 
defendant’s trains at a distant city, before the ticket 
expired, the ticket would be good to the station where 
it was purchased.—GuLF, C. & S. F. Ry. Co. V. 
DANIELS, Tex., 29S. W. Rep. 427. 

34. CHATTEL MORTGAGE—Rights of Purchaser from 
Mortgagor.—Where a mortgagor is allowed by the 
mortgagee to retain possession of the mortgaged chat- 
tels, andto dispose of themin the ordinary course of 
business, the mortgagee cannot maintain replevin for 
a portion of the goods sold on credit, nor sue for their 
value.—BYAM V. JOHNSON, Iowa, 61 N. W. Rep. 970. 

35. CONSTITUTIONAL LAW—Due Process of Law.—Rev. 
St. 1889, § 1403 e¢ seg., providing, in regard to the grad- 
ing of streets by cities of the second class, that the total 
cost shall be assessed against the abutting property 
owners, and that the assessments shall be a lien 
thereon, is not unconstitutional, in that it deprives the 
lot owners of their property without ‘‘due process of 
law,” because the only hearing is inthe suit to en- 
force the assessment liens, where the lot owner is per- 
mitted to plead in reduction of the assessment ‘‘any 
mistake or error in the amount thereof, or that the 
work was not done in a workman-like manner,”’—Sax- 
TON NAT. BANK v. CARSWELL, Mo., 29S. W. Rep. 279. 

36. CONTEMPT — Legality of Proceedings. — Rey. St. 
1894, § 1017 et seg. (Rev. St. 1881, § 1005 et seg.), provide, 
in proceedings for indirect comtempt, that before any 
steps can be taken against the party in contempt a 
verified charge setting out the facts constituting the 
contempt must be filed, to which the party in con- 
tempt pleads by answer: Held, that on appeal the 
verified charge is a part of the record, without being 
made so by a bill of exceptions. -- STEWART Vv. STATE, 
Ind., 39 N. E. Rep. 508. 

37. CONTRACT—Action—Third Persons.—Where a con- 
tract for sale of land recites that part of the price “is 
going to” one not a party to the contract, and for 
whose benefit the contract is not entered into, he has 
no right to sue fora breach of such contract.—CRAN- 
DALL V. PAYNE, Ill., 39 N. E. Rep. 601. 

38. CONTRACT — Agreement to Lease. — In estimating 
damages for the failure of a lessor to allow his tenant 
to go into the possession of farm lands, the probable 
profit to the tenant from the cultivation of the land 
cannot be considered, as itsis merely conjectural.— 
SMITH V. PHILBIPS, Ky., 29S. W. Rep. 358. 

39. CONTRACT—Bailment—Conditional Sale.—Plaint- 
iffs delivered certain jewelry to one R, witha memo- 
randum to the effect that it was sent for his inspection, 
that it belonged to plaintiffs, and that it was to be re- 
turned to them on demand, and that sale would take 
effect only from their approval of R’s selection, the 
g0o0ds to be held until then subject to their order: 
Held, that the paper showed a bailment, merely, and 
not a conditional sale.—RUMPF V. BARTO, Wash., 38 
Pac. Rep. 1129. . 

40. CHANGE OF MATERIAL BY ARCHITECT.— Where 
subcontractors used a different material for plastering 
4 building from that specified in the contract, by 
agreement between them andthe architect, without 
the knowledge of the contractors, the contractors are 
not liable for damages because such substituted ma- 





terial was defective.—ROBINSON V. BAIRD, Penn., 30 
Atl. Rep. 1010. 

41. CONTRACT—Rescission— Return of Property.—In 
an action for rescission of a contract for fraudulent 
representations, defendant, if he relies on failure of 
plaintiff to tender, within a reasonable time, return of 
the property received by him, should tender the issue 
by demurrer or answer, and cannot, after judgment on 
the issues made, going to the merits of the case, for 
the first time raise such issue on appeal.—TAYLOR Vv. 
FUNKS’ ADM’R, Ky., 298. W. Rep. 349. 

42. CONTRACT—Restitution.—When property has been 
transferred under an unlawful contract, a court of 
equity will compel the restitution thereof by one who 
repudiates the contract, except when such contract in- 
volves moral turpitude.—PULLMAN PALACE-CAR Co. v. 
CENTRAL TRANSP. Co., U. 8S. C. C. (Penn.), 65 Fed. 
Rep. 158. 

43. CONTRACT—Sale of Physic‘an’s Practice.—A con- 
tract whereby a physician agrees not to practice medi- 
cine within a certain town or vicinity is not void as 
against public policy.—COLE Vv. EDWARDS, Iowa, 61 N. 
W. Rep. 940. 

44. CONTRACT— Subscription—Alteration.— After de- 
fendant signed a subscription toa fund for the erec- 
tion ofa creamery,the names of signers ofa dupli- 
cate subscription were detached therefrom, and ap- 
pended tothe paper signed by the defendant: Held, 
that such transfer of names was not an alteration of 
defendant’s contract of subscription.—DAvis v. CAMP- 
BELL, Iowa, 61 N. W. Rep. 1053. 

45. CONTRACT TO FURNISH GAS—Construction. — An 
agreement to furnish gasto plaintiff at his residence 
‘“‘forordinary purposes,” for 20 years, entitles him to 
gas for a gas cook stove subsequently acquired, 
though, at the time of making the contract, such 
stoves were notin use.—GRAVES Vv. KEY CITY Gas Co., 
Iowa, 61 N. W. Rep. 937. 

46 CONTRACT WITH PARTNERSHIP—Dissolution.—The 
fact that, upon the dissolution of a partnership, one 
member assigns to the other his interestin a partner- 
ship contract, does not release the other party tothe 
contract from the performance thereof.—CAMPBELLS- 
VILLE LUMBER CO. V. BRADLEE, Ky., 298. W. Rep. 313. 

47. CORPORATIONS— Liability of Incorporators.— In 
an action against stockholders of a corporation to re- 
cover for work, a petition which alleges that a charter 
was taken out by defendants as directors, and that the 
company contracted with plaintiff for the work; that 
no part of the capital stock was ever subscribed, and 
that nothing was paid thereon, or was ever intended 
to be; but that the defendants, with intent to defraud 
plaintiff, led it to believe that it ‘‘was or would be by 
them fully paid up,”—is not demurrable.— DETROIT 
ELECTRICAL WORKS V. RIVERSIDE ST. Ry. Co., Tex., 
298. W. Rep. 412. 

48. CORPORATION — Purchase of Stock in Another 
Company.—A corporation cannot enforcea lien for a 
debt due it by another corporation on stock purchased 
by an officer in the latter corporation with the funds 
thereof, since a corporation, unless expressly author- 
ized, cannot purchase stock in another corporation, 
and the enforcement of such a lien would involve the 
enforcement of a void contract. — LANIER LUMBER Co. 
v. REESE, Ala., 16 South. Rep. 637. 

49. CORPORATION—Stockholders— Dividend.—An in- 
formal understanding among stockholders that a land 
bonus given the corporation toremove its worksto a 
new location shou'd be treated as an earned dividend 
on the stock then outstanding wili not bind the corpo- 
ration, where no action on the matter was ever taken 
by the board of directors, and such dividend could not 
be declared without impairing the capital stock.— 
AMERICAN WIRE-NAIL CO. Vv. GEDGE, Ky., 29 8. W. 
Rep. 353. 

50. CouNTIES—Liabilities—Fires.—The plaintiff per- 
mitted a force of hands engaged in working the county 
roads to occupy his barn, and while there they negli- 
gently caused itto burn: Held, that the county was 
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not responsible for the loss.—FIELD Vv. ALBEMARLE 
County, Va., 20S. E. Rep. 954. 

51. COUNTY COMMISSIONERS— Powers.— Under Rev. 
St. 1894, § 7829 (Rev. St. 1881, § 5744), providing that the 
county commissioners “shall have power to make all 
orders respecting the property of the county and to 
take care of and preserve such property,” the commis- 
sioners have power to insure the same.— POTTS V. 
BENNETT, Ind., 39 N. E. Rep. 518. 

52. CouRTS—Meeting at Unauthorized Place. — The 
meeting of the judge and officers of a court ata place 
other than that provided by law for the holding of 
such court is not a court, but a mere collection of offi- 
cers, whose official acts are void.—WILLIAMS V. REUT- 
ZEL, Ark., 29S. W. Rep. 374. 

53. COVENANT — Judgment as to Title-—Where the 
grantee notifies his grantor of the pendency of an ac- 
tion against him to recover the land by a third person, 
and the grantor assists in the defense, a judgment de- 
claring such person’s title paramount is conclusive 
against the grantor in a subsequent action against him 
on his warranty of title.—GRAHAM V. DYER, Ky., 298. 
W. Rep. 346. 

54. COVENANTS AGAINST INCUMBRANCES.—W here a city 
awards contracts for grading under an act after- 
wards held unconstitutional, and thereafter, by a 
curative act,the improvements were made valid, and 
the city authorized to collect the expenses thereof, 
they constitute an incumbrance, within a covenant in 
a deed made after the passage of such curative act, 
warranting against incumbrances, as to land affected 
by the original improvements, though the amount to 
be assessed was undetermined.—LAFFERTY V. MILLIGAN, 
Penn., 30 Atl. Rep. 1030. 

55. CRIMINAL EVIDENCE —Conspirators. — Though 
statements by co-conspirators after the crime are in- 
admissible against each other, their trials being 
separate, yet, where a witness forthe State is im- 
peached by showing that he had made a previous afti- 
davit contrary to his testimony, it is not error to per- 
mit him, in explanation, to state that the affidavit was 
made on account of a threat from an alleged co-con- 
spirator to kill himif he testified for the State.—ARM- 
STRONG V. COMMUNWEALTH, Ky., 298. W. Rep. 343. 

56. CRIMINAL EVIDENCE—Hearsay Evidence.—A let- 
ter found on the person of defendant when arrested 
for robbery, containing damaging statements and 
warnings to keep out of reachof the officers, and 
identified by a witness as having been written by him 
to defendant, is inadmissible in the absence of evi- 
dence that defendant answered it or acted on the in- 
formation contained therein.—PEOPLE v. COLBURN, 
Cal., 38 Pac. Rep. 1105. 


57. CRIMINAL LAW — Abduction—Prostitution.—Act 
June 17, 1887, provides that whoever shall unlawfully 
detain any female, by force or intimidation, in any 
room, against her will, for purposes of prostitution, 
or with intent to cause such female to become a 
prostitute and be guilty of fornication therein, is guilty 
of felony: Held, not to apply to a man who had carnal 
intercourse with his stepdaughter, against her will, 
in hisown house.—BUNFILL Vv. PEOPLE, III.,39N. E. 
565. 

58. CRIMINAL LAaw—Assault with Intent to Kill.—A 
person assaulted has aright to pursue his assailant 
only so long as he reasonably believes is necessary to 
protect himself from a renewal of the assault.—WaAL- 
DON V. STATE, Tex., 29S. W. Rep. 273. 

59. CRIMINAL LAaw—Burglary—Breaking.—The push- 
ing open of a closed door, which is held in place 
merely by the friction of the door itself with the sill 
and facing, is a sufficient breaking to constitute day- 
time burglary.—SPARKS v. STATE, Tex., 29S. W. Rep. 
264. 

60. CRIMINAL LAW — Carrying Pistol—Evidence.—A 
conviction for unlawfully carrying a pistol is not sus- 
tained by evidence that during all the time defendant 
was in the county the pistol was in his overcoat 





pocket, and that the overcoat was lying in his wagon, 
and was not worn.—GEORGE V. STATE, Tex., 29S. W. 
Rep. 386. 

61. CRIMINAL LAw—Former Jeopardy.—A conviction 
for betting at a game played with dice, etc., not at a 
private residence, is not a bar to a prosecution for un- 
lawfully keeping and exhibiting, for the purpose of 
gaming, acertain gaming table and bank, based on 
the same facts as such conviction.—TUTT V. STATE, 
Tex., 29S. W. Rep. 268. 

62. CRIMINAL LAW—Former Jeopardy.—The rule of 
the common law, that no one shall be put twice in 
jeopardy forthe same offense, does not prevent the 
granting of a new trial, on appeal by the State, under 
statutory authority from an acquittal, for errorin the 
exclusion of evidence.—STATE v. LEE, Conn., 30 Atl. 
Rep. 1110. 

63. CRIMINAL LAW — Homicide—Self-Defense.—where 
self-defense is set up as a justification, it is reversible 
error to charge that, in order to justify taking life in 
self- defense, the killing must be absolutely necessary to 
keep the defendant from being killed or grievously 
hurt since it is only necessary to prove that the killing 
was apparently necessary.—ENRIGHT V. PEOPLE, IIl., 
39 N. E. Rep. 560. 

64. CRIMINAL LAW—Malicious Assault.—Gen. St. ch. 
29, art. 17, § 1, providing for the punishment of one 
who shall ‘‘cut, thrust, orstab any other person with 
a knife, dirk, sword, or other deadly weapon without 
killing such person,” does not include the offense of 
maliciously striking and wounding another with a 
wooden club.—ERWIN V. COMMONWEALTH, Ky., 29 8. W. 
Rep. 340. 

65. CRIMINAL LAW — Ordinances—Work on Streets.— 
Under Act March 30, 1889 (Rev. Civ. St. art. 375), em- 
powering incorporated cities and towns to cause all 
able-bodied male inhabitants above 18 years of age to 
work onthe streets, andto enforcethe same by ap- 
propriate ordinances, a town may pass an ordinance 
to compel such labor under penalty of fine or impris- 
ment.—EX PARTE BOWEN, Tex., 29S. W. Rep. 269. 

66. CRIMINAL Law—Perjury.—An indictment will not 
lie for perjury for false swearing before a committee 
illegally constituted.—COMMONWEALTH Vv. HILLEN- 
BRAND, Ky., 298. W. Rep. 287. 

67. CRIMINAL LAW—Perjury—Indictment,—An indict- 
ment for perjury, alleging that the statement sworn to 
was material, need not show how it was material.— 
SCOTT V. STATE, Tex., 298. W. Rep. 274. 

68. CRIMINAL LAW — Theft — Indictment.—An indict- 
ment fortheft, describing the property as ‘‘five ten- 
dollar bills, of the value of ten dollars each,” is insuffi- 
cient.—JACKSON V. STATE, Ala., 29S. W. Rep. 265. 

69. CRIMINAL PRACTICE — Robbery — Indictment.—A 
count in an indictment for robbery, describing the 
property taken as “thirty dollars in United States 
paper currency, the exact description and denomina- 
tion of which is to the grand jury unknown,” is sufii- 
cient.—OWENS V. STATE, Tex., 16 Somth. Rep. 575. 

70. CRIMINAL PRACTICE — Robbery—Indictment.—An 
allegation, iu an indictmént for robbery, that the prop- 
erty was taken from the ‘‘possion” of the prosecutor 
vitiates the indictment.—EVANS V. STATE, Tex., 298. 
W. Rep. 266. 

71. Custom—Effect on Contract.—A guarantor of the 
payment of freight bills which may become duetoa 
railroad company from acertain shipper is not re- 
lieved from any part of his liability because the com- 
pany failed to enforce against such shipper its custom 
of collecting its bills weekly.—PHILADELPHIA & R. R. 
Co. Vv. SNOWDON, Penn., 30 Atl. Rep. 1129. 

72. DEATH BY WRONGFUL ACT.—Mill & V. Code, § 3130, 
provides that the right of action for wrongful death 
shall pass to decedent’s widow, or to his personal 
representatives for the benefit of his widow, or, if 
there isno widow, forthe benefit of his next of kin: 
Held that, where, pending an action by an adminis 
trator forthe benefit of a widow, the latter dies, the 
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action cannot be revived by the administrator for the 
benefit of surviving next of kin.—BEAN vy. LOUISVILLE 
&N.R.Co., Tenn., 298. W. Rep. 370. 

73. DEATH BY WRONGFUL ACT—Measure of Damages. 
—In an action for wrongful death, where the court has 
charged that the jury may give such damages as they 
think proportioned to the injury, without confining 
recovery to actual damage or compensation for the 
pecuniary injury, it is error to refuse a charge that the 
jury are confined tothe consideration of the money 
valne of the life of deceased, and that they cannot con- 
sider the loss of deceased’s society.—GALVESTON, H. & 
8. A. Ry. Co. Vv. WORTHY, Tex., 29 S. W. Rep. 376. 

74. DECEIT—When Action Maintained.—An action of 
deceit for fraud inthe sale of land to plaintiff by de- 
fendant’s agents cannot be maintained where the evi- 
dence fails to show that defendant participated in or 
knew or ought to have known of such fraud.—FREYER 
v. McCorb, Penn., 30 Atl. Rep. 1024. 


75. DEED—Delivery.—Where a husband and his wife, 
being desirous of selling certain land, executed a deed 
thereto, wherein,the name of the grantee was omitted 
at the instance of one who claimed to havea pur- 
chaser, to be inserted on delivery, and such person 
fraudulently obtained possession thereof on a pretense 
of examining it, one whose name he inserts as grantee 
acquires no title for want of delivery.—GOLDEN Vv. 
HARDESTY, Lowa, 61 N. W. Rep. 913. 

76. DEED — Husband to Wife.—A wife loaned an in- 
solvent husband money from time to time in good 
faith, with the agreement that she should have realty 
which he then owned, the loans being in excess of its 
value. Thereafter, plaintiff recovered judgment 
against the husband on a debt of which the wife was 
notaware: Held that, though the deed tothe wife was 
not delivered until after the rendition of the judgment, 
the conveyance, having been made in good faith, 
would not be set aside.—GaaR, SCoTT & CO. V. KLEIN, 
Iowa, 61 N. W. Rep. 918. 

77. DEED — Rescission — Confidential Relations.— 
Where afemale ward,afew days after attaining her 
majority, and before her guardian has made his final 
report, conveys her land to the guardian’s wife, who is 
her elder sister, and with whom she is living, the bur- 
den is on the guardian to show good faith and the ab- 
sence of undue influence.—MCPARLAND V. LARKIN, IIl., 
39 N. E. Rep. 609. 

78. DEED AS MORTGAGE.—A deed absolute in terms, 
given as security for the payment of money, is a mort- 
gage.—DUNTON V. MCCOOK, Iowa, 61 N. W. Rep. 977. 

79. DESCENT AND DISTRIBUTION — Disinheritance of 
Children.—Under Code, § 2453, providing that a de- 
cedent’s estate ‘‘shall, in the absence of other arrange- 
ments by will, descend in equal shares to the chil- 
dren,” it is not necessary, in orderto disinherit his 
children, that a decedent should express an intent to 
do so in his will, when he bequeaths his whole estate to 
a person not his child.—HEEB V. HEEB, Iowa, 61N. W. 
Rep. 982, 

80. DESCENT AND DISTRIBUTION—Rule in Shelley’s 
Case.—A trust deed provided that the income of land 
should be paid for the maintenance ofthe grantor’s 
wife and children during her life, and that on her 
death the trustees should convey the land to the chil- 
dren and heirs of the wife: Held, that the word “‘chil- 
dren” was the controlling word, and, it being a word 
of purchase, the rule in Shelley’s Case did not apply.— 
COWELL V. HICKS, N. J., 30 Atl. Rep. 1091. 

81. DivorcE—Alimony.—Where a wife sues for di- 
vorce and alimony, she may recover alimony, though 
adivorce is denied her.—TILTON V. TILTON, Ky., 298. 
W. Rep. 290. 

82. DivorcE — Condonation.—Evidence that a wife 
had heard that her husband had committed adultery, 
but refused to believe the report, and lived with him 
for a short time thereafter, but, on being convinced of 
its truth, left him, and caused his arrest, is sufficient 
to support a finding that there was no condonation of 





the offense.—PoLSON Vv. POLSON, Ind., 39N. E. Rep. 
498. 

838. Divorce — Domicile. — An order in a suit for 
divorce, requiring notice to defendant to be published 
‘“‘for two weeks, successively, before the term of the 
court,” is complied with by publishing once in each of 
two successive weeks, though the first publication is 
made only 12 days before the first day of the term.— 
KNOWLTON V. KNOWLTON, III., 39 N. E. Rep. 595. 


84. DIVORCE — Estoppel. — One who received all the 
benefits of a decree of divorce against her, which was 
void for want of jurisdiction of the court, by accept- 
ing the alimony granted therein and remarrying be- 
fore the death of her former husband, is estopped to 
deny its validity, or to claim a distributive share in 
her former husband’s estate, after his death.—MOHLER 
Vv. SHANK’S ESTATE, Iowa, 61 N. W. Rep. 981. 


85. DRAINAGE ASSESSMENT — Foreclosure.—Rey. St. 
ch. 120, § 253, provides that the lien-of taxes on land 
may be foreclosed by suit in equity in the name of the 
people when the land has been forfeited to the State at 
tax sale fortwo years: Held, that the lien of a special 
assessment for drainage purposes may be foreclosed 
under said act in the name of the people for the use of 
the drainage district, but notin the name of the dis- 
trict itself.—SENNOTT MOREDOCK & I. LANDING DRAIN- 
AGE DIsT. NO. 1. Ill., 39 N. E. Rep. 567. 

86. DRAINAGE DISTRICT—Inclusion of Outside Land.— 
Where a landowner, after the organization of a drain- 
age district, in which his land is not included, enlarges 
a ditch on his land so as to drain into the district ditch 
water that would not otherwise flow into it, those who 
connect with such ditch as so enlarged are deemed to 
have applied to be included in the district, within the 
meaning of Rev. St. 1892, ch. 42, § 117, which declares 
that owners of land outside a drainage district, who 
connect their ditches with those of the district, shall 
be deemed to have applied to be included therein.— 
PEOPLE V. DRAINAGE DIST.’ NO. 3, MARTINTON TOWN- 
SHIP, Ill., 89 N. E. Rep. 613. 

87. EASEMENT — Conveyance of Dwelling.—A water 
pipe leading from a driven well in a yard to a sink in 
the kitchen of a dwelling there ending in a pump, by 
which water can be and is habitually drawn from the 
well to the kitchen for domestic purposes, the well and 
the water pipe being completely hidden from view, 
form an apparent and continuous easement, which 
will pass with a conveyance of the dwelling alone by 
the owner of both yard and house, the owner retaining 
the yard.—LARSEN V. PETERSON, N. J., 30 Atl. Rep. 
1095. 

88, EASEMENT BY PRESCRIPTION.—An easement of way 
cannot be acquired by prescription, unless the use was 
under claim of right,and with the knowledge of the 
owner of the servient estate.—DAvIs V. CLEVELAND, C. 
Cc. & 8ST. L. Ry. Co., Ind., 39 N. E. Rep. 495. 

89, EMINENT DOMAIN — Street Across Railroad.— 
Where landto be taken fora street belongs to a rail- 
road company, and is used only for the two main 
tracks of the road, and there is nothing to show that 
it is peculiarly adapted to any special use, only nom- 
inal compensation should be awarded, since the com- 
pany’s use of the land will be unaffected by the laying 
out of the street.—CHICAGO & N. W. Ry. Co. v. TOWN 
OF CICERO, Ill., 39 N. E. Rep. 577. 

90. Equiry — Lease—Appraisement.—Where a lease 
provides that after a certain time the rent shall be five 
per cent. ofthe value of the demised premises, the 
value to be determined by appraisers to be chosen by 
the parties, and such appraisers, being unable to agree 
on athird appraiser, cannot act, a court of equity has 
jurisdiction to determine the value of the property.— 
SPRINGER V. BORDEN, II1., 39 N. E. Rep. 603. 

91. Equiry—Taxes—Collection by County—Payment 
under Mistake. — Where a city brought an action 
against the county in which it was situated, to recover 
overcharges for the collection of taxes retained by the 
county treasurer through ignorance of the fact that 
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not responsible for the loss.—FIELD Vv. ALBEMARLE 
County, Va., 20S. E. Rep. 954. 

51. COUNTY COMMISSIONERS— Powers.— Under Rev. 
St. 1894, § 7829 (Rev. St. 1881, § 5744), providing that the 
county commissioners “shall have power to make all 
orders respecting the property of the county and to 
take care of and preserve such property,” the commis- 
sioners have power to insure the same.— POTTS Vv. 
BENNETT, Ind., 39 N. E. Rep. 518. 

562. CournTs—Meeting at Unauthorized Place. — The 
meeting of the judge and officers of a court ata place 
other than that provided by law for the holding of 
such court is not a court, but a mere collection of offi- 
cers, whose official acts are void.—WILLIAMS V. REUT- 
ZEL, Ark., 29S. W. Rep. 374. 

53. COVENANT — Judgment as to Title-—Where the 
grantee notifies his grantor of the pendency of an ac- 
tion against him to recover the land by a third person, 
and the grantor assists in the defense, a judgment de- 
claring such person’s title paramount is conclusive 
against the grantor in a subsequent action against him 
on his warranty of title.—GRAHAM V. DYER, Ky., 29S. 
W. Rep. 346. 

54. COVENANTS AGAINST INCUMBRANCES.—W here a city 
awards contracts for grading under an act after- 
wards held unconstitutional, and thereafter, by a 
curative act,the improvements were made valid, and 
the city authorized to collect the expenses thereof, 
they constitute an incumbrance, within a covenant in 
a deed made after the passage of such curative act, 
warranting against incumbrances, as to land affected 
by the original improvements, though the amount to 
be assessed was undetermined.—LAFFERTY V. MILLIGAN, 
Penn., 30 Atl. Rep. 1030. 

55. CRIMINAL EVIDENCE —Conspirators. — Though 
statements by co-conspirators after the crime are in- 
admissible against each other, their trials being 
separate, yet, where a witness forthe State is im- 
peached by showing that he had made a previous afii- 
davit contrary to his testimony, it is not error to per- 
mit him, in explanation, to state that the affidavit was 
made on account of a threat from an alleged co-con- 
spirator to kill himif he testified for the State.—ARM- 
STRONG V. COMMUNWEALTH, Ky., 29S. W. Rep. 343. 

56. CRIMINAL EVIDENCE—Hearsay Evidence.—A let- 
ter found on the person of defendant when arrested 
for robbery, containing damaging statements and 
warnings to keep out of reachof the officers, and 
identified by a witness as haying been written by him 
to defendant, is inadmissible in the absence of evi- 
dence that defendant answered it or acted on the in- 
formation contained therein.—PEOPLE v. COLBURN, 
Cal., 38 Pac. Rep. 1105. 


57. CRIMINAL Law — Abduction—Prostitution.—Act 
June 17, 1887, provides that whoever shall unlawfully 
detain any female, by force or intimidation, in any 
room, against her will, for purposes of prostitution, 
or with intent to cause such female to become a 
prostitute and be guilty of fornication therein, is guilty 
of felony: Held, not to apply to a man who had carnal 
intercourse with his stepdaughter, against her will, 
in hisown house.—BUNFILL Vv. PEOPLE, IIl.,39N. E. 
565. 

58. CRIMINAL LAW—Assault with Intent to Kill.—A 
person assaulted has aright to pursue his assailant 
only so long as he reasonably believes is necessary to 
protect himself from a renewal of the assault.—WaAL- 
DON V. STATE, Tex., 29S. W. Rep. 273. 

59. CRIMINAL LAw—Burglary—Breaking.—The push- 
ing openof a closed door, which is held in place 
merely by the friction of the door itself with the sill 
and facing, is a sufficient breaking to constitute day- 
time burglary.—SPARKS v. STATE, Tex., 29S. W. Rep. 
264. 

60. CRIMINAL LAW — Carrying Pistol—Evidence.—A 
conviction for unlawfully carrying a pistol is not sus- 
tained by evidence that during all the time defendant 
was in the county the pistol was in his overcoat 





pocket, and that the overcoat was lying in his wagon, 
and was not worn.—GEORGE V. STATE, Tex., 298. W. 
Rep. 386. 

61. CRIMINAL LAW—Former Jeopardy.—A conviction 
for betting at a game played with dice, etc., not at a 
private residence, is not a bar to a prosecution for un- 
lawfully keeping and exhibiting, for the purpose of 
gaming, acertain gaming table and bank, based on 
the same facts as such conviction.—TUTT V. STATE, 
Tex., 29S. W. Rep. 268. 

62. CRIMINAL LAW—Former Jeopardy.—The rule of 
the common law, that no one shal! be put twice in 
jeopardy forthe same offense, does not prevent the 
granting of a new trial, on appeal by the State, under 
statutory authority from an acquittal, for errorin the 
exclusion of evidence.—STATE v. LEE, Conn., 30 Atl. 
Rep. 1110. 

63. CRIMINAL Law — Homicide—Self-Defense.—where 
self defense is set up as a justification, it is reversible 
error to charge that, in order to justify taking life in 
self- defense, the killing must be absolutely necessary to 
keep the defendant from being killed or grievously 
hurt since it is only necessary to prove that the killing 
was apparently necessary.—ENRIGHT V. PEOPLE, IIl., 
39 N. E. Rep. 560. 

64. CRIMINAL LAW—Malicious Assault.—Gen. St. ch. 
29, art. 17, § 1, providing for the punishment of one 
who shall ‘‘cut, thrust, orstab any other person with 
a knife, dirk, sword, or other deadly weapon without 
killing such person,’ does not include the offense of 
maliciously striking and wounding another with a 
wooden club.—ERWIN V. COMMONWEALTH, Ky., 29 8. W. 
Rep. 340. 

65. CRIMINAL LAW — Ordinances—Work on Streets.— 
Under Act March 30, 1889 (Rev. Civ. St. art. 375), em- 
powering incorporated cities and towns to cause all 
able-bodied male inhabitants above 18 years of age to 
work onthe streets, and to enforce the same by ap- 
propriate ordinances, a town may pass an ordinance 
to compel such labor under penalty of fine or impris- 
ment.—EX PARTE BOWEN, Tex., 29S. W. Rep. 269. 

66. CRIMINAL Law—Perjury.—An indictment will not 
lie for perjury for false swearing before a committee 
illegally constituted.—COMMONWEALTH Vv. HILLEN- 
BRAND, Ky., 298. W. Rep. 287. 

67. CRIMINAL LAW—Perjury—Indictment.—An indict- 
ment for perjury, alleging that the statement sworn to 
was material, need not show how it was material.— 
SCOTT Vv. STATE, Tex., 298. W. Rep. 274. 

68. CRIMINAL LAW — Theft — Indictment.—An indict- 
ment fortheft, describing the property as ‘‘five ten- 
dollar bills, of the value of ten dollars each,” is insuffi- 
cient.—JACKSON V. STATE, Ala., 29S. W. Rep. 265. 

69. CRIMINAL PRACTICE — Robbery — Indictment.—A 
count in an indictment for robbery, describing the 
property taken as “thirty dollars in United States 
paper currency, the exact description and denomina- 
tion of which is to the grand jury unknown,” is suffi- 
cient.—OWENS V. STATE, Tex., 16 South. Rep. 575. 

70. CRIMINAL PRACTICE — Robbery—Indictment.—An 
allegation, iu an indictmént for robbery, that the prop- 
erty was taken from the ‘‘possion” of the prosecutor 
vitiates the indictment.—EVANs V. STATE, Tex., 295. 
W. Rep. 266. 

71. Custom—Effect on Contract.—A guarantor of the 
payment of freight bills which may become due to a 
railroad company from acertain shipper is not re- 
lieved from any part of his liability because the com- 
pany failed to enforce against such shipper its custom 
of collecting its bills weekly.—PHILADELPHIA & R. R. 
Co. Vv. SNOWDON, Penn., 30 Atl. Rep. 1129. 

72. DEATH BY WRONGFUL ACT.—Mill & V. Code, § 3130, 
provides that the right of action for wrongful death 
shall pass to decedent’s widow, or to his personal 
representatives for the benefit of his widow, or, if 
there is no widow, forthe benefit of his next of kin: 
Held that, where, pending an action by an adminis- 
trator forthe benefit of a widow, the latter dies, the 
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action cannot be revived by the administrator for the 
benefit of surviving next of kin.—KEAN v. LOUISVILLE 
&N.R.Co., Tenn., 298. W. Rep. 370. 

73. DEATH BY WRONGFUL ACT—Measure of Damages. 
—In an action for wrongful death, where the court has 
charged that the jury may give such damages as they 
think proportioned to the injury, without confining 
recovery to actual damage or compensation for the 
pecuniary injury, it is error to refuse a charge that the 
jury are confined tothe consideration of the money 
valne of the life of deceased, and that they cannot con- 
sider the loss of deceased’s society.—GALVESTON, H. & 
8. A. Ry. Co. Vv. WORTHY, Tex., 29 8. W. Rep. 376. 

74. DECEIT—When Action Maintained.—An action of 
deceit for fraud inthe sale of land to plaintiff by de- 
fendant’s agents cannot be maintained where the evi- 
dence fails to show that defendant participated in or 
knew or ought to have known of such fraud.—FREYER 
v. McCorD, Penn., 30 Atl. Rep. 1024. 


75. DEED—Delivery.—Where a husband and his wife, 
being desirous of selling certain land, executed a deed 
thereto, wherein,the name of the grantee was omitted 
at the instance of one who claimed to havea pur- 
chaser, to be inserted on delivery, and such person 
fraudulently obtained possession thereof on a pretense 
of examining it, one whose name he inserts as grantee 
acquires no title for want of delivery.—-GOLDEN V. 
HARDESTY, Iowa, 61 N. W. Rep. 913. 

76. DEED — Husband to Wife.—A wife loaned an in- 
solvent husband money from time to time in good 
faith, with the agreement that she should have realty 
which he then owned, the loans being in excess of its 
value. Thereafter, plaintiff recovered judgment 
against the husband on a debt of which the wife was 
notaware: Held that, though the deed tothe wife was 
not delivered until after the rendition of the judgment, 
the conveyance, having been made in good faith, 
would not be set aside.—GaarR, ScoTT & CO: Vv. KLEIN, 
Iowa, 61 N. W. Rep. 918. 

77. DEED — Rescission — Confidential Relations.— 
Where afemale ward,afew days after attaining her 
majority, and before her guardian has made his final 
report, conveys her land to the guardian’s wife, who is 
her elder sister, and with whom she is living, the bur- 
den is on the guardian to show good faith and the ab- 
sence of undue influence.—MCPARLAND V. LARKIN, IIl., 
39 N. E. Rep. 609. 

78. DEED AS MORTGAGE.—A deed absolute in terms, 
given as security for the payment of money, is a mort- 
gage.—DUNTON V. MCCOOK, Iowa, 61 N. W. Rep. 977. 

79. DESCENT AND DISTRIBUTION — Disinheritance of 
Children.—Under Code, § 2453, providing that a de- 
cedent’s estate ‘‘shall, in the absence of other arrange- 
ments by will, descend in equal shares to the chil- 
dren,” it is not necessary, in orderto disinherit his 
children, that a decedent should express an intent to 
do so in his will, when he bequeaths his whole estate to 
&@ person not his child.—HEEB V. HEEB, Iowa, 61 N. W. 
Rep. 982, 

80. DESCENT AND DISTRIBUTION—Rule in Shelley’s 
Case.—A trust deed provided that the income of land 
should be paid for the maintenance ofthe grantor’s 
wife and children during her life, and that on her 
death the trustees should convey the land to the chil- 
dren and heirs of the wife: Held, that the word “‘chil- 
dren” was the controlling word, and, it being a word 
of purchase, the rule in Shelley’s Case did not apply.— 
COWELL V. HICKS, N. J., 30 Atl. Rep. 1091. 

81. DivorcE—Alimony.—Where a wife sues for di- 
vorce and alimony, she may recover alimony, though 
adivorce is denied her.—TILTON V. TILTON, Ky., 298. 
W. Rep. 290. 

82. DIvorcE — Condonation.—Evidence that a wife 
had heard that her husband had committed adultery, 
but refused to believe the report, and lived with him 
for a short time thereafter, but, on being convinced of 
its truth, left him, and caused his arrest, is sufficient 
to support a finding that there was no condonation of 





the offense.—PoLSON Vv. POLSON, Ind., 39N. E. Rep. 
498. 

88. DIvorc®e — Domicile. — An order in a suit for 
divorce, requiring notice to defendant to be published 
‘‘for two weeks, successively, before the term of the 
court,” is complied with by publishing once in each of 
two successive weeks, though the first publication is 
made only 12 days before the first day of the term.— 
KNOWLTON V. KNOWLTON, IIl., 39 N. E. Rep. 595. 


84. DIVORCE — Estoppel. — One who received all the 
benefits of a decree of divorce against her, which was 
void for want of jurisdiction of the court, by accept- 
ing the alimony granted therein and remarrying be- 
fore the death of her former husband, is estopped to 
deny its validity, or to claim a distributive share in 
her former husband’s estate, after his death.—MOHLER 
Vv. SHANK’S ESTATE, lowa, 61 N. W. Rep. 981. 


85. DRAINAGE ASSESSMENT — Foreclosure.—Rev. St. 
ch. 120, § 253, provides that the lien.of taxes on land 
may be foreclosed by suit in equity in the name of the 
people when the land has been forfeited to the State at 
tax sale fortwo years: Held, that the lien of a special 
assessment for drainage purposes may be foreclosed 
under said act in the name of the people for the use of 
the drainage district, but notin the name of the dis- 
trict itself.—SENNOTT MOREDOCK & I. LANDING DRAIN- 
AGE DIstT. NO. 1, Ill., 39 N. E. Rep. 567. 

86. DRAINAGE DISTRICT—Inclusion of Outside Land.— 
Where a landowner, after the organization of a drain- 
age district, in which his land is not included, enlarges 
a ditch on his land so as to drain into the district ditch 
water that would not otherwise flow into it, those who 
connect with such ditch as so enlarged are deemed to 
have applied to be included in the district, within the 
meaning of Rev. St. 1892, ch. 42, § 117, which declares 
that owners of land outsidea drainage district, who 
connect their ditches with those of the district, shall 
be deemed to have applied to be included therein.— 
PEOPLE V. DRAINAGE DIST.’ NO. 8, MARTINTON TOWN- 
SHIP, Ill., 89 N. E. Rep. 613. 

87. EASEMENT — Conveyance of Dwelling.—A water 
pipe leading from a driven well in a yard to a sink in 
the kitchen of a dwelling there ending in a pump, by 
which water can be and is habitually drawn from the 
well to the kitchen for domestic purposes, the well and 
the water pipe being completely hidden from view, 
form an apparent and continuous easement, which 
will pass with a conveyance of the dwelling alone by 
the owner of both yard and house, the owner retaining 
the yard.—LARSEN V. PETERSON, N. J., 30 Atl. Rep. 
1095. 

8&8, EASEMENT BY PRESCRIPTION.—An easement of way 
cannot be acquired by prescription, unless the use was 
under claim of right, and with the knowledge of the 
owner of the servient estate.—DAvIs V. CLEVELAND, C. 
C. & ST. L. Ry. Co., Ind., 39 N. E. Rep. 495. 

89, EMINENT DOMAIN — Street Across Railroad.— 
Where land to be taken fora street belongs to a rail- 
road company, and is used only for the two main 
tracks of the road, and there is nothing to show that 
it is peculiarly adapted to any special use, only nom- 
inal compensation should be awarded, since the com- 
pany’s use of the land will be unaffected by the laying 
out of the street.—CHICAGO & N. W. Ry. Co. v. TOWN 
OF CICERO, Ill., 39 N. E. Rep. 577. 

90. Equiry — Lease—Appraisement.—Where a lease 
provides that after a certain time the rent shall be five 
per cent. ofthe value of the demised premises, the 
value to be determined by appraisers to be chosen by 
the parties, and such appraisers, being unable to agree 
on a third appraiser, cannot act, a court of equity has 
jurisdiction to determine the value of the property.— 
SPRINGER V. BORDEN, II1., 39 N. E. Rep. 603. 

91. Equiry—Taxes—Collection by County—Payment 
under Mistake. — Where a city brought an action 
against the county in which it was situated, to recover 
overcharges for the collection of taxes retained by the 
county treasurer through ignorance of the fact that 
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the law regulating such compensation had been altered, 
the court has jurisdiction to give the relief appropriate 
to equity, as in a case of money voluntarily paid under 
a mistake of fact.—Iowa CITY V. JOHNSON COUNTY, 
Iowa, 61 N. W. Rep. 995. 

92. EQUITY PRACTICE — Accounting—Redemption.— 
Where a court finds a deed, absolute in form, a mort- 
gage, and thatthe grantee is entitled to redeem, it 
should enter an interlocutory decreeto that effect, 
and refer the causetothe master to ascertain the 
amount due. Itis reversible error for the court to 
state and find the amount.—MOFFIT V. HANNER, IIl., 39 
N.E. Rep. 475. 

93. ESTOPPEL — Retaining Benefits.—Where a bank 
agrees to pay a real-estate broker a commission on the 
sale of land, it cannot set up asa defense that under 
the laws ofthe State in which the land was situated a 
bank was prohibited from dealing in real estate, 
where it has availed itself of the benefits of the sale.— 
CHURCH V. JOHNSON, Iowa, 61 N. W. Rep. 916. 


94. ESTOPPEL IN PAISAND BY DEED.—The owner of 
land, and his wife, conveyed it to his son, in consider- 
ation thatthe son would support them during life. 
The conveyance was afterwards declared void as to 
the father’s creditors, and the land was sold under the 
decree to pay his debts. Before a deed was made the 
father died intestate. After it was made the grantees 
and the wife partitioned the land by agreement and 
conveyances, whereby one-third of it was conveyed 
to her: Held,that she was not estopped from claim- 
ing title and possession of such third, as against the 
son, who had performed and was ready to perform the 
conditions of such contract and the deed to him.— 
MILLER V. MILLER, Ind., 39 N. E. Rep. 547. 


95. ESTOPPEL To CLAIM LAND—Bona Fide Purchasers. 
—Where the holder of a record title to land applies for 
a mortgage loan thereon, andathird person advises 
the lender that the applicant owns the land, and the 
lender, without any knowledge of an adverse claim to 
the land, Jends the money, taking a mortgage thereon, 
such third person is estopped to claim title to the land 
under apriordeedto him froma person holding the 
paramount title.—NICHOLS-STEUART V. CROSBY, Tex., 
298. W. Rep. 380. 

96. EVIDENCE—Conversion.—In an action by a bank 
against its former cashier to recover a sum alleged to 
have been wrongfully obtained by defendant in ad- 
justing certain notes and accounts owing by a third 
person to plaintiff with others owing to himself, the 
admission of a receipt from plaintiff to such third per- 
son for certain notes, including one of those in ques- 
tion, was not prejudicial to plaintiff, where such re- 
ceipt was fully explained by other evidence.—LIT- 
TLE SIOUX SAV. BANK V. FREEMAN, Iowa, 61 N. W. Rep. 
936. 

97. Evidence — Declarations as to Ownership. — Dec- 
larations of a deceased person, claiming ownership of 
specific property, are not competent evidence in favor 
of his administrators, or others claiming title under 
him, whether such declarations of ownership were 
made before or after the title of the adverse claimant 
commenced.—CROTHERS’ ADM’RS V. CROTHERS, W. Va., 
20S. E. Rep. 927. 

98. EVIDENCE—Declarations of Vendor.—The declara- 
tions ofa vendor, made after the sale, and without 
the presence of the vendee, are inadmissible in evi 
dence as against the vendee.—SMITH V. DUNMAN, Tex., 
298. W. Rep. 432. 

99. EVIDENCE—Liability of Surety—Parol Evidence. 
—Parol evidence is admissible to show that a person 
signing a note was merely a surety.—ECK V. SCHUER- 
MEYER, Tex., 29S. W. Rep. 241. 

100. EVIDENCE — Negligence. — Onan issue as to 
whether decedent's death was caused by certain al- 
leged injuries or from other causes, the opinion of the 
physician who attended decedent, based on statements 
made by decedent, to him, is inadmissible, in the ab- 
sence of proof of the truth of such statements.—VAaNn 





WINKLE V. CHICAGO, M. & ST. P. R. Co., lowa, 61 N. 
W. Rep. 929. 

101. FEDERAL OFFENSE— Obstructing the Mail.—An 
indictment for obstructing the mails need not allege 
that the act was done feloniously, since obstructing 
the mails was not afelony at common law.—UNITED 
STATES V. DEBS, U.S. D.C. (Ill.), 65 Fed. Rep. 210. 

102, FRAUDS, STATUTE OF—Contract.—A verbal agree- 
ment by a railroad company with a judgment creditor, 
whereby the company pays a certain amount in cash, 
and agrees to issue to the creditor a free pass over its 
lines, and to stop it trains at his house, for 10 years, in 
satisfaction of the judgment. is not within the statute 
of frauds, in that it isa contract not to be performed 
within a year,as the agreement is completely per- 
formed on the part of the debtor.—WEATHERFORD M. 
W.&N. W. Ry. Co. v. WooD, Tex., 29S. W. Rep. 411. 

103. FRAUDS, STATUTE OF— Sale of Land.—A paper 
acknowledging receipt from the husband of the sign- 
ers’ deceased mother of $500 in full payment and satis- 
faction of the amount due them from their mother’s 
estate, is not sufficient as a memorandum, within the 
statute of frauds, of acontract of sale of their inter- 
est in the land inherited from their mother.—MUNK y. 
WEIDNER, Tex., 29S. W. Rep. 409. 

104. FRAUDULENT CONVEYANCE— Creditor. — A judg- 
ment creditor who has levied an execution on land 
conveyed by the debtor before judgment was rendered, 
and has obtained a sheriff’s deed therefor, way bring 
suit to set aside such conveyance as fraudulent, even 
though he is not in possession, and even though such 
conveyance does not render the debtor insolvent.— 
PHILLIPS V. KESTERSON, I1]., 39 N. E. Rep. 599. 

105. FRAUDULENT CONVEYANCES — From Father to 
Son.—A conveyance by which a father preferred his 
son as a creditor, which appears to have been given in 
part for a bona fide debt, cannot be set aside in an ac- 
tion brought under Gen. St. ch. 44, art 1,§1, which 
provides that every transfer or charge upon any es- 
tate, made with intent to delay, hinder, or defraud 
ereditors, shall be void as against them.—SEILER V. 
WALZ, Ky., 29S. W. Rep. 338. 

106. GARNISHMENT—Husband and Wife.—In garnish- 
ment, it appeared thatthe garnishee had a note to the 
order of defendant and his wife, given for personal 
property sold at auction on the wife’sfarm. The sale 
was advertised in the husband’s name and he trans- 
acted the business. Both husband and wife testified 
that the property sold belonged to the latter, but the 
testimony as to how she acquired the same was un- 
satisfactory: Held, that a judgment for plaintiff for 
one half of the note would not be disturbed.—BOLTER 
Vv. GIRTON, Iowa, 61 N. W. Rep. 919. 

107. GARNISHMENT—Jurisdiction of Justice Court.—A 
justice of the peace of one county has jurisdiction, for 
all purposes, ofa garnishee living in another county, 
who voluntarily answers though his :nswer is defect- 
ive;andthis is not changed by Rev. St. art. 195, pro- 
viding for the issuance of a commission to take the 
answers of a garnishee residing in another county when 
he failsto make answerto the writ, and articles 203, 
204, providing that if a commission issues, and the gar- 
nishee fails to answer fully, the court may render 
judgment against him.—WALTER A. Woop MowInNG & 
REAPING MACH. Co. Vv. EDWARDS, Tex., 29 8S. W. Rep. 
418. 

108. GARNISHMENT— Money Deposited.—A treasurer 
ofa schoo! district deposited in a bank a draft and 
enough cash to make the amount he owed the district, 
stating he left it for the treasurer of the school dis- 
trict, his successor. The Craft was in partthe pro- 
ceeds of stock of a third person, recently sold by him: 
Held that, in an action brought against the treasurer 
to recover the price for which such stock was sold, 
Plaintiff could not maintain garnishment against the 
bank for the amount of such deposit. — KLocow V. 
PATTEN, Iowa, 61N. W. Rep. 926. 

109. GARNISHMENT—Money of Principal Deposited by 
Agent.—Money belonging to a principal, deposited by 
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anagent in bank in his name as ‘‘agent,” cannot be 
garnished by creditors of the ugent. — DES MOINES 
COTTON MILL Co. v. COOPER, Iowa, 61 N. W. Rep. 1084. 

110. GUARANTY OF DRAFT — Construction.—Plaintiff 
bought a draft, drawn by A on B for the price of a car 
load of oranges sold by A to B, on receiving defend- 
ant’s guaranty in the words, ‘‘ Will guaranty B’s draft 
for car of oranges from A,” and took the bill of lading, 
which was made outin A’s name, and attached to the 
draft. There was no actual or constructive delivery 
of the oranges to B,and he did not accept the draft: 
Held, that defendant’s liability on the guaranty de- 
pended on B’sliability on the draft, and, no liability 
having arisen against B, defendant was not liable.— 
MERCHANTS’ Nat. BANK OF OCALA FLA. V. CITIZENS’ 
STATE BANK OF COUNCIL BLUFFS, Iowa, 61 N. W. Rep. 
1065. 

lll. HABITUAL DRUNKARD—Payment of Debts.—Sec- 
tion 6318, Rev. St., which provides that “from the time 
of service of such notice untilthe hearing or the day 
thereof, as to any persons having notice of such pro- 
ceedings, no sale, gift, conveyance or incumbrance of 
the property of such intemperate person or habitual 
drunkard shall be valid,’ does not prohibit such 
drunkard from purchasing and paying for necessaries 
after the service of such notice and before the appoint- 
ment of such guardian; and such payments may be 
made in money or personal property, when made and 
accepted in good faith.—BROCKWAY V. JEWELL, Ohio, 
39 N. E. Rep. 470. 

12. HigGHway—County Board.—A board of county 
supervisors is nota proper party defendant in a pro- 
ceeding to determine the validity of its actionin es- 
tablishing a highway.—EVERETT V. BOARD OF SUP’RS 
OF POTAWATTAMIE COUNTY, Iowa, 61 N. W. Rep. 1062. 

113. HOMESTEAD — Abandonment.—Where land de- 
vised subject tothe widow’s homestead right is con- 
veyed by her, and in an action by the devisee against 
her grantee to recover the land on the ground that it 
had been abandoned as a homestead, the administrator 
intervenes, claiming the land for the estate, the ad- 
ministrator is a necessary party to an appeal by de- 
fendant from a judgment for plaintiff.—MCALLISTER V. 
GODBOLD, Tex., 29S. W. Rep. 417. 

114. HOMESTEAD — Abandonment.—Laws 1893, p. 120, 
requiring an appeal to be taken within six months, 
and declaring the notice ineffectual unless a bond is 
filed within five days, in effect allows six months in 
which to give notice, and five days morein which to 
file the bond.—ASHER Vv. SEKOFSKY, Wash., 38 Pac. 
Rep. 1133. 

115, HUSBAND AND WIFE — Execution Sale of Hus. 
band’s Land.—Judgment creditors of a husband, who 
buy his land on sale under their judgments at sucha 
price as to satisfy the judgments, are not in a position 
to attack, as impairing the obligation of contracts, an 
act passed before the sale, but after the accrual of the 
debts for which the judgments were given, which pro- 
vided that on ajudicial sale ofthe husband’s land the 
wife’s inchoate third interest should vest in her, they 
claiming as purchasers merely, end their rights as 
creditors being extinguished.—CURRIER Vv. ELLIOTT, 
Ind., 39 N. E. Rep. 554. 

116. HUSBAND AND WIFE—Fraudulent Conyveyance.— 
Under Act March 3, 1887, providing that women shall 
retain the same legal existence and legal personality 
after marriage as before, and shall receive the same 
protection of all her rights as a woman which her hus- 
band does as « man, and that for any injury sustained 
to her reputation, person, property, character, or any 
natural right, she shall have the same right to appeal 
inher own name alone to courts for redress as her 
husband has, a married woman may retain her sepa- 
rate property, as against her husband’s creditors, with- 
out having first filed a list thereof as required by Act 
1872.—LAMBRECHT V. PATTEN, Mont., 38 Pac. Rep. 1063. 

117. INJUNCTION — Parties — Counties.—Where it is 
sought to enjoin the issuance and payment of certain 
county orders, onthe ground thatthe action of the 





county commissioners directing their issuance is il- 
legal, the county is a necessary defendant.—BRADLEY 
V. GILRERT, IIl., 39 N. E. Rep. 593. 

118. INJUNCTION — Violation.—A person who know- 
ingly aids in the violation ofa decree enjoining de- 
fendants, ‘‘their servants, aiders,and abettors,” is in 
contempt, though nota party to the bill, nor personally 
named inthe decree.—FOWLER V. BECKMAN, N. H., 30 
Atl. Rep. 1117. 

119. INSURANCE — Conditions of Policy.—Where a 
policy of insurance on a stock of goods provides that 
the insured shall produce as part of the proofs of loss 
all books of account, and invoices, or certified copies 
thereof if the originals have been lost, a failure to 
comply on demand will defeat a recovery onthe policy 
in the absence of proof of waiver, or of the inability of 
the insured, without fault on his part, to comply.—WaRD 
V. NATIONAL FIRE Ins. Co., Wash., 38 Pac. Rep. 1127. 


120. INSURANCE — Interest of Insured.—Provisions in 
policies of insurance to the effect that the policies 
shall be void ifthe interest of the insured is not the 
sole and unconditional ownership of the property de- 
scribed inthe policies, or ifthat interest is not truly 
stated tothe companies or inthe policies, or the in- 
dorsements thereon, constitute a complete defense to 
actions by the sole stockholders of a corporation upon 
the policies issued to themselves, as owners, upon 
property owned bythe corporation.—SYNDICATE INS. 
Co. v. BouN, U. 8. C. C. of App., 65 Fed. Rep. 165. 


121. INSURANCE—Subrogation of Insurer.—Under the 
statute directing, through its standard form of insur- 
ance policy, the subrogation of the insurer to the 
rights of the insured against the party primarily re- 
sponsible for the loss, such subrogation is a legal 
right, which must prevail unless a stronger equity be 
shown against it; and, where the insured recovers a 
judgment against such party, the insurer is subrogated 
to his rights therein.—STOUGHTON Vv. MANUFACTURERS’ 
NATURAL Gas CO., Penn., 30 Atl. Rep. 1001. 

122. INSURANCE—Waiver.—Where application for in- 
surance is orally made, and there are no questions 
asked concerning incumbrances, and the insured is 
unaware that the existence of a mortgage was fatal to 
bis insurance, the insurer will be deemed to have 
waived a provision for forfeiture by reason of existing 
incumbrances.—GERMAN Mot. Ins. CO. Vv. NIEWEDDE, 
Ind., 39 N. E. Rep. 534. 

123. INTOXICATING Liquors — Civil Damage Act.—A 
charge that one who sold or “‘furnished” to decedent 
intoxicating liquor, producing intoxication which was 
the immediate cause of his death, is liable for such 
death, isnot error, where the evidence shows con- 
clusively that the liquor was sold to decedent.—MIL- 
LER V. HAMMERS, Iowa, 61 N. W. Rep. 1087. 

124. INTOXICATING LIQUORS—Sale—Passing of Title.— 
When the parties to a sale of personal property reside 
in different places, andthe vendee pays the freight, 
title is presumed to pass when the vendor delivers the 
goods tothe earrier.—WIND V. ILER, Iowa, 61N. W. 
Rep. 1001. 

125. JUDGMENT—Interest.—In an action on the judg- 
ment of asister State a clerical misprision, apparent 
on the face, of the judgment in the computation of the 
amount, should be corrected.—REYNOLDS V. POWERS, 
Ky., 29S. W. Rep. 299. 

126. JUDGMENT—Relief in Equity.—Where a justice of 
the peace refuses to vacate a judgment obtained in his 
court through fraud,and no right of appeal lies, the 
judgment debtor is entitled to relief in equity.—MER- 
RIMAN V. WALTON, Cal., 38 Pac. Rep. 1108. 

127. JUDGMENT AGAINST INFANT.—Civ. Code, § 391, pro- 
vides that an infant may, at any time after a judgment 
against her, within a period terminating 12 months af- 
ter attaining the age of 21 years, show cause against 
such judgment: Held, that where a guardian ad litem 
was regularly appointed for an infant defendant, but 
failed to take any steps to protect her rights, the 
court will set aside a judgment, on petition ofthe 
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statutory guardian, and allow the infant to file a cross 
petition.—BOOKER V. KENNERLY, Ky., 29 S. W. Rep. 
323. 

128. JODGMENT ON NOTE.—The entry of judgment on 
a note executed on Sunday, in pursuance of a power of 
attorney therein granted, does not render the contract 
to pay an executed contract, so as to prevent the 
maker, after the judgment has been set aside, from de- 
fending by showing that it was made on Sunday.— 
WHITMIRE V. MONTGOMERY, Penn., 3@Atl. Rep. 1016. 

129. JUSTICE OF THE PEACE—Jurisdiction.—A justice 
of the peace is not civilly liable for entering in good 
faith a judgment void for want of jurisdiction.— 
THOMPSON V. JACKSON, Iowa, 61 N. W. Rep. 1004. 

130. LANDLORD AND TENANT—Defective Condition of 
Premises. —In a lease of a dwelling there is no implied 
warranty that the premises are in a tenantable condi- 
tion.—BLAKE V. DICK, Mont., 35 Pac. Rep. 1072. 

131. LANDLORD AND TENANT—Lease—Rent.—In an ac- 
tion forrent, it appeared that the lease was executed 
by L as lessee; that, with his consent, defendant placed 
in possession ofthe premises one W; that the rent 
was, for over a year, paid by defendant’s check; that, 
after defendant’s insolvency, its receiver paid the rent 
for several months, but that neither defendant nor its 
receiver ever had actual possession of the premises. 
The agreement under which W took possession was 
not shown: Held, that defendant could not be held 
for'rent under the lease.—LISIEWSKI V. EAGLE BREW- 
ERY OF NEWARK, N. J., 30 Atl. Rep. 1100. 

132. LICENSE — Easement — Pollution of Stream. — A 
writing signed by N, and reciting that for a certain 
consideration he agrees to allow the W Co. to pass the 
muddy water from its ore washers though a stream on 
his farm, ‘‘as long as the said W Co. may wish to run 
or have run said washers,” merely gives the W Co. a 
personal license to so pass the muddy water, which is 
not assignable. — NUNNELLY V. SOUTHERN IRON Co., 
Tenn., 298. W. Rep. 361. 

133, LIEN FOR CULTIVATING CROPS, — On an issue be- 
tween one Claiming a lien on crops for labor bestowed 
thereon, and another claiming the crops by virtue of 
a sale made before they were raised, evidence that the 
former was a partner of the person raising the crops, 
and as such had been fully paid for his labor, is admis- 
sible.—ESSENCY Vv. ESSENCY, Wash., 38 Pac. Rep. 1130. 

134. LIMITATIONS — Accrual of Cause of Action.—A 
cause of action does not “accrue,” within the meaning 
of that word as used in Code, § 2529, providing that 
actions may be commenced within certain times ‘‘af- 
ter their causes accrue,” until the right to bring an ac- 
tion upon it exists.—WEISER V. MCDOWELL, Iowa, 61 
N. W. Rep. 1094. 

135. LIMITATION OF ACTION—Effect of New Promise.— 
Under Code 1892, § 2755, providing that the completion 
of limitation to bar any action shall extinguish the 
right as well as the remedy, but that the former obli- 
gation shall bea sufficient consideration to uphold a 
new promise, when a note given for the purchase 
price of land in which a vendor’s lien is retained is 
barred by the statute of limitations, the giving ofa 
new note in lieu thereof does not revive the lien, 
though the new note recites that it is given for the 
purchase price of said land, ‘“‘on which a vendor’s lien 
is retained,” and ‘‘in lieu of” the old note.—PROCTOR 
Vv. HaRT, Miss., 16 South. Rep. 595. 

136. LIMITATION OF ACTIONS—Judgment by Confes- 
sion.—A statement of indebtedness made as the basis 
of a judgment by confession creates a new cause of 
action, against which the statute of limitations will 
run independently of the original cause of action.— 
TRENERY V. SWAN, Iowa, 61 N. W. Rep. 947. 


137. LIMITATION OF ACTIONS—Absence from State.— 
The absence of a husband and wife from the State sus- 
pends the statute of limitations, as to an action to sub- 
ject to the payment of the husband’s debt improve- 
ments made by him on his wife’s land.—CraiG’s Ex’R 
Vv. ANDERSON, Ky., 298. W. Rep. 311. 





138. LIMITATION OF ACTIONS—Absence from State.— 
The absence of a mortgagor from the State does not 
suspend the statute of limitations against a resident 
who assumed payment of the mortgage.—ROBERTSON 
v. STUHLMILLER, Iowa,61 N. W. Rep. 987. 

139, Lost INSTRUMENT—Presumption of Contents.— 
Where in an action to enforce a lien for the price of 
land, it appears that the instrument creating the lien 
is lost, it will be presumed that it did not provide that 
the purchaser could counterclaim damages for loss of 
part ofthe land, without showing eviction by para- 
mount title. — FIELDS V. FIELDS, Ky., 29 S. W. Rep. 
322. 

140. MALICIOUS PROSECUTION — Malice — Probable 
Cause.—In an action for malicious prosecution, when 
the facts are disputed, the question of probable cause 
in the prosecution about which the suit is brought isa 
mixed question of law and fact. It should not be sub- 
mitted to the jury to determine the whole question. 
The court should determine the law,and direct the jury 
to find the facts in the case.—LEWTON V. HOWER, Fla., 
16 South. Rep. 616. 

141. MALICIOUS PROSECUTION—Pleading.— In an ac- 
tion for malicious prosecution, an offer of testimony 
showing that, after a stutement toa magistrate of the 
facts on which a charge of larceny was based, that of- 
ficer took the information, and issued-the warrant, 
was properly refused, as it did not show that the prose- 
cution was instituted by the advice ofa magistrate 
after a full disclosure of all the facts.— MENTEL Vv. 
HIPPELY, Penn., 30 Atl. Rep. 1021. 

142. MALICIOUS PROSECUTION—Probable Cause.—The 
fact that a plaintiff in an action for malicious prosecu- 
tion was discharged upon his examination is not con- 
clusive evidence of a want of probable cause for the 
prosecution.—RANKIN V. CRANE, Mich., 61N. W. Rep. 
1007. 

143. MANDAMUS — Election Returns.—-The Supreme 
Court will not by mandamus, compel the custodian of 
ballots to proceed to count the votes according to the 
genuine returns, “ignoring and excluding from con- 
sideration forged and altered returns,” as the correct- 
ness of the returns is a question of fact, which should 
be heard ina trial court.—STATE v. LESUEUR, Mo., 29 
S. W. Rep. 278. 

144. MARRIED WOMAN—Deposit in Lieu of Bail.—Un- 
der St. 1873, freeing the earnings of a married woman 
(her own labor) from the debts or control of her hus- 
band, and authorizing her to collect and receipt there- 
for, adeposit by herown earnings in lieu of bail to 
secure the release of one accused of crime is binding 
on her.—BULLOCK V. COMMONWEALTH, Ky., 29S. W. 
Rep. 341. 

145. MARRIED WOMAN— Wife’s Separate Property— 
Liability on Bond.—A bond executed by a married 
woman as surety for a debt of her husband is valid to 
bind her separate estate.—WILLIAMSON V. CLINE, W. 
Va., 208. E. Rep. 917. 

146. MASTER AND SERVANT—Assumption of Risks.— 
When a servant enters into the employment of a mas- 
ter, he assumes all the ordinary hazards incident to 
the employment, whether the employment be dan- 
gerous or otherwise. The test of liability is the negli- 
gence of the master, not the danger of the employ- 
ment, though the danger of the employment may de- 
termine the ordinary care required in the case.— 
STEWART V. OHIO RIVER R. Co., W. Va., 20S. E. Rep. 
922. 

147. MASTER AND SERVANT—Contributory Negligence. 
—Plaintiff, while unloading stone from a barge for the 
defendant, stepped into a hole in the deck, and was in- 
jured. He had been working on the barge for several 
hours before the accident,and the hole was a foot or 
more across, and was in plain sight. No reason why 
plaintiff could not have seen it was offered: Held, 
that plaintiff could not recover.—EasT St.Louis IcE & 
COLD STORAGE CO. Vv. CROW, IIl., 39 N. E. Rep. 589. 

148. MASTER AND SERVANT—Fellow-Servants.—In an 
action for injuries due to defendant’s negligence in 
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putting plaintiff at work with incompetent and reck- 
less convicts, it was error to charge that, if plaintiff 
yoluntarily engaged in labor with such convicts, he 
cannot recover, since defendant was bound to use 
reasonable care inthe selection and retention of such 
servants, andin ascertaining their competency, be- 
fore associating them with plaintiff.—PORTER Vv. 
WATERS ALLEN FounpDRY & MACH. Co., Tenn., 29S. W. 
Rep. 227. 

149. MASTER AND SERVANT — Injury to Minor Em- 
ployee.—In an action by aboy16 years old, acom- 
plaint which alleges that defendant, knowing plaintiff 
to be inexperienced, ignorant, and incapable in re- 
spect to the dangers of machinery, permitted him to 
remain alone in close proximity thereto while the 
same wasin motion, resulting in plaintiff's contact 
therewith and injury therefrom, sufficiently alleges 
defendant’s negligence, and negatives plaintiffs 
contributory negligenvce.—WHITE V. SAN ANTONIO 
WATER WORKS Co., Tex., 29S. W. Rep. 252. 

150. MASTER AND SERVANT — Negligence.—A car re- 
pairer, while at work on the repair track, on which no 
switching isdone,who was injured by a car being 
knocked over by being struck by a leaning car moving 
on a neighboring track, had a right to assume that the 
cars on the repair track would not be disturbed.—SrT. 
Louis, A. & T. H. R. Co. v. HOLMAN, IIl., 39 N. E. Rep. 
573. 

151. MASTER AND SERVANT — Negligence.—Where a 
servant sues for injuries received through the negli- 
gence ofan employee whom the master claims isa 
fellow-servant, it is error to charge to find for the de- 
fendant if the injury was the result of such negligence, 
instead of giving the rule for determining who are 
fellow-servants, and leaving thejury to determine 
whether such employee was or was not the plaintiff's 
fellow-servant.—MOBILE & O. R. Co. Vv. GODFREY, Ill., 
39 N. E. Rep. 590. 

152. MASTER AND SERVANT—Wrongful Discharge.—In 
an action by an employee for wrongful discharge, 
brought before the expiration of the term for which 
he was employed, it is proper to refuse an instruction 
that plaintiff's recovery must be limited to the amount 
which would have been due him at the commence- 
ment of the suit, less the amount he could have earned 
since his discharge.—WILKE V. HARRISON, Penn., 30 
Atl. Rep. 1125. 

153. MECHANICS’ LIENS.—The fact that the owner of a 
lot, who hada building erected thereon by acon- 
tractor, agreed to pay plaintiff for lumber previously 
furnished the contractor for the building, and gave his 
note therefor, does not, as against one who, without 
notice of such agreement, took a mortgage of said 
premises after the thirty days allowed by the Code, § 
2133, within which subcontractors shall file state- 
ments for mechanics’ liens, render plaintiff a principal 
contractor, so as to extend the time within which to 
file his statement for lien to the 90 days aNowed prin- 
cipal contractors.—MISSOURI RIVER LUMBER CO. V. 

*FINANCE CO. OF IowA, Iowa, 61 N. W. Rep. 913. 

154. MECHANICS’ LIENS — Limitation. — Rev. St. 1893, 
ch. 82, § 28, decla:es that no lien shall be enforced 
against any creditor or incumbrancer or purchaser 
unless a claim shall have been filed with the clerk of 
the Circuit Court, as provided in section 4, within four 
months after the last payment shall have become due, 
and suit brought within two years after filing such 
claim: Held that, even as against the owner, suit 
could not be begun after expiration of two years after 
filing the claim.—MCINTOSH V. SCHROEDER, Ill., 39 N. 
E. Rep. 478. 

155. MINING CLAIM—Rights of Co-Owners.—Rev. St. 
U.S. § 2324, authorizing co-owners of a mining claim 
to obtain the interest of another co-owner, who has 
failed to contribute his proportion of the expenditures 
for labor and improvements, by publication of a notice 
addressed to him for a certain time, does not authorize 
the forfeiture of a co-owner’s interest by such publica- 
‘tion, when he is not in fact in default in contributing 





for expenditures. — BRUNDY V. MAYFIELD, Mont., 38 
Pac. Rep. 1067. 

156. MORTGAGE — Deed Absolute on Face. — Where 
the testimony as to whether a conveyance absolute in 
its terms was infact a mortgage is in direct conflict, 
the mere fact that the consideration paid was less 
than the value of the property is not cause for setting 
aside a decree finding that the transaction was a sale. 
—STORY V. SPRINGER, Ill., 39 N. E. Rep. 571. 


157. MORTGAGES — Foreclosure Sale — Surplus.—A 
mortgagee, and also assignee of another mortgage on 
the same land, procured separate decrees of foreclos- 
ure, neither of which referred tothe other, or con- 
tained any order concerning distribution of surplus. 
At a sale under the junior mortgage he purchased the 
land for the full amount of the decree, paid the costs, 
and received a certificate of purchase. Afterwards, at 
a sale under the other decree, he purchased for $1,221 
in excess of the amount of such decree. The land was 
worth less than the sum of the two mortgages: Held, 
that he was entitled tosuch surplus, as against the 
mortgagor.—CLAPP V. HADLEY, Ind., 39 N. E. Rep. 504. 


158. MORTGAGE—Notes Maturing at Different Times— 
Priority.—The law of Missouri that where notes of the 
same date, but maturing at different times, are secured 
by mortgage on land, the note first maturing is en- 
titled to priority inthe security, though itis not re- 
sorted to till all the notes are due, and though the first 
note has been transferred without assignment of the 
mortgage, will be followed in a Federai Court as a rule 
of property, where the land isin that State, and the 
parties to the mortgage resided there at the time of its 
execution.—NEW YORK SECURITY & TRUST Co. v. LoM- 
BARD Inv. Co., U. 8. C. C. (Mo.), 65 Fed. Rep. 271. 

159. MORTGAGE OF OPEN ACCOUNT — Assignment.— 
Where an open account is assigned in writing to se- 
cure a debt, the assignor cannot, by collecting the ac- 
count, or assigning it to another, who has notice of 
the previous assignment, defeat the legal right of the 
assignee to collect it.—WORKS V. MERITT, Cal., 38 Pac. 
Rep. 1109. 

160. MORTGAGE SALE — Right to Commissions.—A 
mortgage containing a power of sale, and authorizing 
the mortgagee to pay out of the proceeds ‘‘all expenses 
incident to such sale,’”’ does not entitle the mortgagee 
to commissions on the sale.—JOHNSON V. GLENN, Md., 
30 Atl. Rep. 993. 

161. MUNICIPAL AID TO RAILROADS — Curative Act.— 
The legislature may authorize acounty or municipality 
to subscribe to the stock of a railroad company, and to 
issue bonds to pay for it; and, ifthe conditions prec- 
edent to the exercise of such power have not been 
complied with, the legislature can cure all irregulari- 
ties by subsequent legislation.—BELL V. FARMVILLE & 
P. R. Co., Va., 208. E. Rep. 942. 

162. MUNICIPAL CORPORATION—Defective Sidewalk.— 
Where, in an action for injuries caused by a defective 
sidewalk, the construction of the sidewalk was in- 
volved, testimony as to loose boards in the walk other 
than the one which caused the injury, but which were 
in the same part of the walk, was properly admitted.— 
LEDGERWOOD vy. CITY OF WEBSTER, Iowa, 61 N. W. 
Rep. 1089. 

163. MUNICIPAL CORPORATION — Defective Sidewalk— 
Contributory Negligence.—In an action against city 
for injuries from a defective sidewalk, it appeared that 
plaintiff knew of the dangerous condition of the side- 
walk. Plaintiff, while going home, one dark night, 
when the streets were dimly lighted, walked on the 
opposite sidewalk to a point which he thought was be- 
yond the point of danger onthe other side, when he 
crossed over, *nd, as he stepped on the sidewalk, a 
board gave way, and he fellthrough: Held, that a 
nonsuit was improper.—MCQUILLAN V. CITY OF SEAT- 
TLE, Wash., 38 Pac. Rep. 1119. 

164. MUNICIPAL CORPORATION — Defective Sidewalk— 
Notice.—Handing a notice to an alderman is not serv- 
ice on the city council, within a provision of the city 
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charter requiring the giving of written notice to the 
mayor or city council before the city can be made 
liable for an injury received onits streets.—CITY OF 
DENVER V. SAULCEY, Colo., 38 Pac. Rep. 1098. 


165. MUNICIPAL CORPORATIONS — Eminent Domain.— 
Power given to a town by its charter to open and lay 
out streets necessarily includes the power to institute 
condemnation proceedings for that purpose.—CHIC- 
AGO &N. W. Ry. Co. v. TOWN OF CICERO, Ill., 39 N. E. 
Rep. 574. 

166. MUNICIPAL CORPORATION — Negligent,Construc- 
tion of Sewer.—In an action against a city for the 
flooding of plaintiff's land by back water from a sewer, 
it ap peared that the sewer was built by the city through 
plaintiff's land to ariver under an agreement by the 
city to provide a suitable valve to prevent the flowing 
of back water from the river, and to lay the pipes ac- 
cording to certain specifications: Held, that the city 
was liable only for want of ordinary care in selecting 
the valve and laying the pipes.—MAYOR, ETC., OF CITY 
OF NASHVILLE V. SUTHERLAND, Tenn., 29 S. W. Rep. 228. 

167. MUNICIPAL CORPORATION — Obstruction of Side 
walk.—A city is not relieved from liability for injuries 
to plaintiff, caused by an obstruction extending over 
part of the sidewalk, by the fact that there was sufli- 
cient space remaining to allow plaintiff to pass in 
safety.—MAYOR, ETC., OF BIRMINGHAM V. TAYLOE, Ala., 
16 South. Rep. 575. 

168. MUNICIPAL CORPORATION—Special Assessments. 
—Rev. St. 1892, ch. 24, art. 9, § 28, which provides that 
commissioners appointed to make a special assess- 
ment shall file an affidavit stating that they have sent 
notice to the property owners, does not require the af- 
fidavit to state the contents of such notice; and a re- 
cital of the notice in the affidavit is mere surplusage, 
which does not invalidate the proceedings, even 
though the notice, as recited, is apparently insufti- 
cient.—GORDON V. PEOPLE, II1., 39 N. E. Rep. 560. 


169. MUNICIPAL CORPORATION—Streets — Hstoppel.— 
Fifteen years after dedication of a street by plat, and 
three years after rededication by a replat, the city 
council refused to open it. Thereafter the owners of 
the abutting land, all of which, including the street, 
was low and marsby, filled it up at considerable ex- 
pense, and erected buildings on the street in connec- 
tion with their lumber yard, and thus used it for 17 
years, allthis being done openly, and tothe knowl- 
edge of the city officers: Held that, there being no 
public necessity for the street, the city was estopped 
to open it.—PAINE LUMBER Co. Vv. CITY OF OSHKOSH, 
Wis.,61N. W. Rep. 1108. 


170. MUNICIPAL CORPORATIONS — Street Improve- 
ment—Assessments.—The enforcement of assessments 
for street improvements will be enjoined where the 
contract forthe improvement was never performed, 
and the work was done in a manner grossly violative 
of the contract and of the ordinance authorizing the 
improvement, and regardless of the interests of abut- 
ting property owners.—HAISCH V. CITY OF SEATTLE, 
Wash., 38 Pac. Rep. 1131. 

171. MUNICIPAL CORPORATIONS — Vacation of Streets. 
—A city which is authorized to lay out, widen, alter, 
and extend streets, and to vacate the same, may va- 
cate part of a street, soas to make it narrower, where 
it is for the benefit of all the owners of abutting prop- 
erty.—CITY OF MT. CARMEL V. SHAW, III., 39 N. E. Rep. 
584. 

172. MUNICIPAL CORPORATIONS— Violation of Ordi- 
nance.—It is within the power of the council of the 
city of Minneapolis to enact that no prosecution for 
the violation of the provisions of a specified ordinance 
shall be commenced except upon the complaint of a 
police officer of the city.— STATE Vv. ROBITSHEK, Minn., 
61 N. W. Rep. 1023. . 


173. MUTUAL BENEFIT ASSOCIATION—Validity of As. 
sessment.— Where the by laws of a mutual benefit in- 
surance society provide that assessments for death 
losses shall be levied by the board of directors, the 





board cannot delegate such power to the president.— 
GARRETSON V. EQUITABLE MOT. LIFE & ENDOWMENT 
Ass’N, Iowa, 61 N. W. Rep. 952. 

174. MUTUAL BENEFIT INSURANCE — Assessment.— 
Where the constitution of a mutual benefit association 
requires notice of assessment to be given its members 
by “mailing them a notice to their last addi ess as shown 
by the branch books,” and a notice is mailed toa 
member at a different address from that shown in such 
books, a failure by the assured to pay the assessments 
will not forfeit his rights under the certificate of mem- 
bership.—MOLLOY v. SUPREME COUNCIL OF CATHOLIC 
MoT. BEN. Ass’N, Iowa, 61 N. W. Rep. 928. 


175. NEGLIGENCE — Adjoining Property Owners— 
Lateral Support.—Each of two adjoining owners of 
real property is entitled to the lateral support ofthe 
other’s land.—STIMMEL V. BROWN, Del., 30 Atl. Rep. 
996. 

176. NEGLIGENCE—Damages—Mental Agony.—A judg- 
ment for plaintiff in an action for personal injuries to 
his wife will not be disturbed because the jury were 
instructed that damages might be given for ‘‘mental 
agony,” and for‘‘peril and fright,’ where it is ap- 
parent from the charge as a whole, that the jury were 
informed that ‘‘mental agony” included ‘peril and 
fright.”—SAN ANTONIO & A. P. Ry. Co. Vv. CORLEY, 
Tex., 29S. W. Rep. 231. 

177. NEGLIGENCE—Electric Railway Company—Duty 
to Protect Wire.—Whether a company operating an 
electric railroad was negligent in not maintaining a 
guard wire over its trolley wire, so as to prevent a 
fallen telephone wire from resting on its trolley wire, 
and becoming charged with electricity, tothe injury 
of one driving along the street, is a question of fact.— 
BLOCK V. MILWAUKEE ST. Ry Co., Wis., 61 N. W. Rep. 
1101. 


178. NEGLIGENCE — Personal Injuries — Liability of 
Superintendent of Work. — One superintending the 
construction of a building, as agent of the contractor, 
is equally liable with his principal for an injury to a 
third person, resulting from a failure to erect proper 
scaffolding to prevent the fall of brick, or from the 
negligent construction of the wall.—MAYER v. THOMP- 
SON-HUTCHISON BLDG. Co., Ala., 16 South. Rep. 620. 

179. NEGLIGENCE — Pleading.—An allegation that 
plaintiff ‘‘has been,” in all things, free from negli- 
gence, renders the complaint demurrable, as it does 
not necessurily allege freedom from negligence at the 
particular time of the injury.—RICHMOND GaAs CO. Vv. 
BAKER, Ind., 39 N. E. Rep. 552. 

180. NEGOTIABLE INSTRUMENT — Note — Bona Fide 
Holder. — The transferee of an accommodation note, 
who received the same both as collateral security for 
his previous indorsement of a note given by the payee 


therein, and in consideration of an extension of the- 


duration of his obligation on such note by his indorse- 
ment ofa note given in renewal thereof, may be 4 
bona fide holder.—BLACK V. TARBELL, Wis., 61 N. W. 
Rep. 1106. 

181. NEGOTIABLE INSTRUMEN'’ — Note—Defense of In- 
sanity.—In an action to enforce an executory contract, 
an answer alleging that atthe time of its execution 
the defendant was of unsound mind states a good de- 
fense.—VORIS V. HARSHBARGER, Ind., 39 N. E. Rep. 521. 

182. NEGOTIABLE INSTRUMENT—Note—Failure of Con- 
sideration.—In an action by a factor against his prin- 
cipal on note given for the balance claimed by the 
broker to be due, the principal may set off damages 
received by him from the manner in which the goods 
were handled by the factor, though he was aware of 
the facts at the time he executed the note.—FOSTER V. 
BusH, Ala., 16 South. Rep. 625. 

183. NEGOTIABLE INSTRUMENTS — Signature of Co- 
maker.—The liability of one who becomes a CO- 
maker on a note after its execution is not affected by 
the fact that, though the other signers were thereby 
discharged from liability, one of them has died, and 
another has allowed judgment to be entered against 
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him thereon.—RHOADES v. LEACH, Iowa, 61 N. W. Rep. 
988. 

184. NEGOTIABLE INSTRUMENTS— Surety—Fraudulent 
Representations.—Where the consent of the payee in 
anoteto an extension of the time of payment, and a 
reduction of the rate of interest as named therein, was 
secured by fraudulent representations by the maker 
that the surety consented thereto, the latter is not re- 
leased from liability.—DWINNELL V. MCKIBBEN, Iowa, 
61 N. W. Rep. 985. 

185. NEGOTIABLE INSTRUMENTS— Wrongful Transfer 
—Damages.—Where the holder of a note having on it 
the unauthorized indorsement of a corporation, with 
knowledge of such infirmity transfers it to an inno- 
cent purchaser, as such transfer renders the corpora- 
tion liable, an action for damages will lie by the cor- 
poration against the original holder for the wrongful 
transfer.— NASHVILLE LUMBER CO. V. FOURTH Nat. 
BANK OF NASHVILLE, Tenn., 298. W. Rep. 368. 

186. OFFICE AND OFFICER — Mandamus — Contest — 
Certificate of Election.—Where a de facto officer is ex- 
ercising ofticial functions under color of right, the 
writ does not issue to dispossess him; but where an in- 
cumbent is holding over after the expiration of his 
term, and until a successor is elected and qualified, 
and has no other claim to the office, he is not such de 
facto officer as against a candidate who holds the 
proper certificate of election, and has qualified for the 
oftice in manner and form as the law directs. Such in- 
cumbent is a mere intruder, as against such relator.— 
STATE V. CALLAHAN, N. Dak., 61 N. W. Rep. 1025. 

187. PARTITION—Abatement.—The trial of a partiticn 
suit willnot be stayed because there is pending ina 
Federal Court an accounting between the parties to 
determine the amount due each out of the personal es- 
tate of the common ancestor, as the decree in parti- 
tiou may charge any share with the amount which, on 
the accounting, is found due from the person to whom 
itis assigned.—POMEROY V. CHANDLER, N.J., 30 Atl. 
Rep. 1092. 

188. PARTITION—Decree.—Since a mutual contract be- 
tween several tenants in common for partition is in- 
divisible, a decree in a suit by one of their number to 
obtain deeds to his share under the agreement should 
enforce the contract as to all.—VAN EATON v. HAMLIN, 
Miss., 16 South. Rep. 594. 

189. PARTITION— Ownership.— A complaint alleging 
that plaintiff and defendant were owners of certain 
land, and that defendant was the owner of certain 
rooms in a building thereon, with a right of egress and 
ingress through the remainder of the building, which 
belonged to plaintiff, but failing to allege that the par- 
ties held as joint tenants or as tenants in common, 
failsto state a cause for partition, since by common 
law and by statute (Burns’ Rev. St. 1894, § 1200; Rev. 
St. 1881. § 1186), partition can be had only between per- 
sons so holding.—SCHOOL CORP. OF TOWN OF RUSSELL- 
VILLE LODGE NO. 1410F FREE AND ACCEPTED MASONS, 
Ind., 39 N. E. Rep. 549. 

190. PARTNERSHIP— Rights of Partners.—Where the 
articles of copartnership of a banking firm provide 
that each party shall provide a certain amount of 
capital for the firm inthe form ofa deposit, a partner 
who frequently overdrew his account cannot complain 
that his copartner violatedthe partnership agreement 
by doing the same thing.—COLDREN Vv. CLARK, Iowa, 
61N. W. Rep. 1045. 

191. PAyMENT.—Where & bank holding the overdue 
check of another bank agreed to accept from such 
bank the notes of its directors for half the amount, 
giving its check therefor, to enable the debtor bank to 
pay its check, and received such notes, but failed to 
send the check forthe amount, as agreed, the receipt 
and enforcement of such notes operated as a payment 
protanto on the overdue check.—IN RE PENN BANK’S 
EsTaTE, Penn., 30 Atl. Rep. 1020. 

192, PEDDLER’s LICENSE—Interstate Commerce.—Act 
Feb. 6, 1830 (P. L. 39), requiring all persons desiring 
to peddle clocks to make proof before the court of 





quarters sessions of their good moral character, and 
to obtain a license, being general and reasonable, is a 
proper police regulation, and notin violation of the 
interstate commerce clause of the constitution of the 
United States.—COMMONWEALTH V. HARMEL, Penn., 30 
Atl. Rep. 1037. 

198. PLEA IN ABATEMENT.—Where the plea shows 
that the cause of action originally accrued toa part- 
nership of which plaintiffs are the surviving partners; 
that, after such partnership was dissolved by the 
death of one of its members, a new partnership was 
formed, for which a receiver was appointed; and that 
the pending action was one instituted by such re- 
ceiver,—but does not allege that the cause of action was 
assigned tothe new partnership, it is demurrable.— 
NEEDHAM V. WRIGHT, Ind., 39 N. E. Rep. 510. 


194. PLEADING—Agent’s authority.—An allegation in 
an answer that plaintiff, by its legally authorized 
agent, made a new contract, sufficiently alleges the 
agent’s authority to make the new contract, though 
the old contract, which is set out in the answer, pro- 
vides that no agent is authorized to add to, abridge, 
or change the same.—ESTERLY HARVESTING MACH. Co. 
v. BEMIS, Iowa, 61 N. W. Rep. 980. 


19%. PLEADING — Amendment after Verdict. — An 
amendment to his pleading, after verdict, by the suc- 
cessful party in an action, reducing the amount in 
controversy below $100, in order to defeat the right of 
appeal, must be made beforethe adjournment of the 
term of court at which the judgment is rendered.— 
SHARP V. NELSON, Iowa, 61 N. W. Rep. 946. 

196. PLEADING — Contributory Negligence.—A com.- 
plaint for injuries from a runaway, caused by defend- 
ant’s dog frightening plaintiff's horse, which does not 
allege that plaintiff was not guilty of contributory 
negligence, is demurrable.—GREGORY V. WOODWORTH, 
Iowa, 61 N. W. Rep. 962. 

197. PLEADING — Defect of Parties.—A defect of par- 
ties, appearing on the face of the complaint, is prop- 
erly taken advantage of by demurrer.—HADLEY V. 
Hosss, Ind., 39 N. E. Rep. 523. 

198. PRINCIPAL AND AGENT — Authority.—A contract 
entered into by an agentin the name of his principal 
without previous authorization may be adopted by the 
principal, and such adoption may be inferred from the 
principal’s subsequent silence and acquiescence, or by 
his receipt and retention of the fruits of the contract; 
and such subsequent adoption has the same effect as 
if there had been previous authority.—KEIM Vv. LIND- 
LEY, N. J., 30 Atl. Rep. 1063. 

199. PRINCIPAL AND SURETY—Official Bonds-County 
Clerk.—The sureties on the bond of a county clerk 
conditioned that he will faithfully perform all duties 
which he might be required to perform as county 
clerk are liable for fees received by him from the 
county, and not accounted for by him, and for money 
received by him on county orders payable to third per- 
sons, some of which were unauthorized by the super- 
visors, and others in excess ofthe amounts author- 
ized.—CAMPBELL V. PEOPLE, II1., 39 N. E. Rep. 578. 

200. PUBLIC LaND — Commissioner — Powers.—The 
commissioner of the general land office has power to 
cancel an entry, but this power is not unlimited. When 
it has been exercised under a mistake as to the law to 
the injury of the rightful claimant, a court of equity 
will correct the error, and compel the holder of the 
patent to convey to the one who but for such mistake 
would have obtained the patent himself.—PARSONS V. 
VENZKE, N. Dak., 61 N. W. Rep. 1036. 


201. RAILROAD COMPANIES—Accidents at Crossings.— 
It cannot be said as a matter of law that it is not neg- 
ligence fora railroad company torun an extra train 
rapidly over a private crossing without ringing a 
bell or giving other warning, when the approach of the 
train is concealed by bushes.—CHIcaGo & A. R. Co. v. 
SANDERS, II1., 39 N. E. Rep. 481. 

202. RAILROAD ComMPANY—Aid of Society—Forfeiture. 
—A stipulation, in a certificate of membership in a 
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benefit association organized by a railroad company, 
to which it contributes, and the expenses of which are 
paid by it, that, in case suit is brought against the rail- 
road company by the member or by his representa- 
tives to recover for injuries or death, and it is prose- 
cuted to judgment or compromised, recovery under 
the certificate shall be precluded, is not against public 
policy.—DONALD V. CHICAGO, B. & Q. Ry. Co., Iowa, 61 
N. W. Rep. 971. 

203. RAILROAD COMPANIES — Construction of Cross- 
ings.—2 Starr&C. Ann. St. p. 1937, provides that all 
railroad corporations shall construct highway cross- 
ings and the approaches thereto within their rights of 
way so as to be safe to person and property: Held, 
not to require railroad companies in all cases to main- 
tain as approaches to the crossing all of that portion 
of the street which is within the limits of the railroad 
right of way, but only so much thereof as is reason- 
able.—CITY OF BLOOMINGTON V. ILL. CENT. R. Co., IIL, 
39 N. E. Rep. 478. 

204. RAILROAD COMPANY—Contributory Negligence— 
Evidence.—On an issue as to whether a yard master, 
killed while overseeing the switching of cars, was 
negligent, testimony wholly of a general nature that 
he was always careful and on the lookout for dangers 
is inadmissible.—ADAMS v. CHICAGO, M. & ST. P. Ry. 
Co., Iowa, 61 N. W. Rep. 1059. 

205. RAILROAD COMPANY—Horses Killed on Track.— 
Under Code, § 1289, providing that railway companies 
shall be liable for injury to stock on account of defects 
in the right of way fence, unless the same was caused 
by the willful act of the owner, the fact that plaintiff 
was negligent in taking care of his horses does not 
prevent a recovery by him.—ANDERSON v. CHICAGO R. 
I. & P. Ry. Co., lowa, 61 N. W. Rep. 1058. 

206. RAILROAD COMPANY—Hospital—Malpractice.—A 
railway company voluntarily furnishing a hospital for 
the treatment of its employees in case of injury is not 
liable, provided it employ competent surgeons, for 
their malpractice.—EIGHMY vV. UNION Pac. Ry. Co., 
Iowa, 61 N. W. Rep. 1056. 

207. RAILROAD COMPANIES — Injury to Trespasser— 
Child.—Though a child of tender years cannot be guilty 
of contributory negligence, yet it can become a tres- 
passer on the tracks of a railroad company, so as not 
to render the company liable for injuries to it, unless 
the company was actually aware of its presence.— 
THOMAS V. CHICAGO, M.& ST. P. Ry. Co., lowa, 61 N. 
W. Rep. 967. 

208. RAILROAD COMPANY — Negligence.—A railroad 
company must use reasonable care to discover persons 
walking onits tracks.—TEXxas & P. Ry. CO. Vv. WartT- 
KINS, Tex., 29S. W. Rep. 232. 

209. RAILROAD COMPANY — Right to Cross Another 
Road.—Where two railway companies possess a com- 
munity of interest in land upon which they cross each 
other, and disagreement or misunderstanding arises 
between them asto their respective rights of use of 
the same, the court of chancery will control and 
regulate the use of the land by them, according to 
their respective rights.—NATIONAL DOCKS & N. J. JUNC: 
TION CONNECTING RY. CO. V. PENNSYLVANIA R. Co., N. 
J., 30 Atl. Rep. 1102. 


210. RAILROAD COMPANIES—Shooting Tresspasser on 
Train.—A railroad company is liable for the act ofa 
conductor who, having ordered a trespasser from one 
of its trains, shoots him while he was in the act of 
alighting, unless the shooting was not done for the 
purpose of forcing the trespasser to get off, but from 
personal resentment.—SOUTHERN Pac. Co. v. KENNEDY, 
Tex., 29S. W. Rep. 394. 


211. REAL ESTATE AGENTS—Commissions.—In an ac- 
tion to recover commissions for the sale of land, al- 
leged to have fallen through on account of the princi - 
pal’s failure to procure a patent to the land within the 
time agreed on, the intended purchaser being unable 
to complete the purchase when the patent was se- 
cured, the agent cannot recover unless he affirmatively 





proves that the purchaser had during the time the 
actual cash to make the payment; it not being suffi. 
cient to show that he had property out of which the 
price could have been made by suit.—DENT V. POWELL, 
Iowa, 61 N. W. Rep. 1043. 


212. REAL EsTaATE AGENT—Commissions.—Where a 
real estate agent makesa sale of the land within the 
prescribed terms of the contract, he is entitled to his 
commissions, though his principal refuses to complete 
the conveyance.—FELTS V. BUTCHER, Iowa, 61 N. W. 
Rep. 991. 


213. RELEASE — Joint Debtors — Kansas Statute.— 
Under paragraph 1102, Gen. St. Kan. 1889, providing 
that ‘‘any person jointly liable with others for the pay- 
ment of any debt may be released by the creditor and 
such lease shall not discharge the other debtors be- 
yond the proper proportion ofthe debt for which the 
person released was liable,” a release of one or more 
out of several joint judgment debtors, by acom- 
promise agreement, operates as a proportinoal satis- 
faction of the judgment, which can thereafter only be 
enforced against the remaining judgment debtors to 
the extent of their fractional proportion of the judg- 
ment.—HAGER V. MCDONALD, U.S. C. C. (Mo.), 65 Fed, 
Rep. 200. 


214. REMOVAL OF CAUSES — Estoppel — Fraudulent 
Joinder.—Though a non-resident defendant is net en- 
titled to removal of a cause to a Federal Court because 
plaintiff joins resident defendants merely to prevent 
removal by the non-resident, where the complaint 
states a good joint cause of action for tort, yet on 
plaintiff's dismissing — before trial, but after ex- 
piration of the statutory time for removal—the resi- 
dent defendants, the non-resident defendant is entitled 
to removal, and plaintiff is estopped to allege the ex- 
piration of the time therefor. — POWERS v. CHESA- 
PEAKE & O. Ry. Co., U. S.C. C. (Ky.), 65 Fed. Rep. 129. 

215. REMOVAL OF CAUSES— Fraudulent Joinder of 
Defendants.—Where plaintiffjoins,with a non-resident 
defendant, resident co-defendants, in a joint action for 
a tort, solely to prevent a removal to the United States 
Court, and, after the time for removal is passed, dis- 
misses the resident defendants, the case may then be 
removed, since all the indispensable elements to 
federal jurisdiction are present, and plaintiff is es- 
topped by his conduct from raising the objection that 
the removal is not within the prescribed time.— 
HUKILL V. CHESAPBAKE & O. Ry. Co., U.S. OC. C. (Ky.), 
65 Fed. Rep. 138. 

216. REMOVAL OF CAUSES — Local Prejudice.—The 
record presented upon an application for removal of @ 
cause from a State to a United States court, on the 
ground of local prejudice, in order to authorize the 
latter court to assume jurisdiction, must show that the 
amount in controversy exceeds $2,000.—TopD v. CLEVE- 
LAND & M. V. Ry. Co., U. 8. C. C. of App., 65 Fed. Rep. 
145. 


217. REMOVAL OF CAUSES — Refusal of State Court.— 
When defendant has made proper application for re- 
moval of a cause from a State court to a United States 
court, and has filed a transcript of the record in the 
United States court, jurisdiction eo instanti attaches in 
that court, though the State court has refused to make 
an order of removal, and has assumed to enter a non- 
suit.—SHEPHERD V. BRADSTREET Co., U. S.C. C. (Mo.), 
65 Fed. Rep. 142. 

218. REPLEVIN—Judgment.—In replevin for a horse, 
where, after service ofthe writ, plaintiff executed a 
contract of conditional sale thereof to defendant, and 
on trial judgment was rendered for defendant, the 
court may properly order a return of possession to de- 
fendant.—GIROUX V. WHEELER, Mass., 39N. E. Rep. 
470. 


219. RES JUDICATA.—Where one of two partners, after 
a dissolution ofthe firm, executes, without the as- 
sent of the other, a note inthe firm name for a part- 
nership debt, and in an action onthe note against 
both the plea of non est factum by the partner not exe- 


No. 14 





wor o aw = 


— © a 


es of @ & = & 


te at i 





VoL. 40 


CENTRAL LAW JOURNAL. 


289 








cuting the noteis sustained, and judgmentis taken 
against the other, it will not bara subsequent action 
against the one pleading non est factum on the same 
partnership debt.—VALZz v. FIRST NAT. BANK OF BIR- 
MINGHAM, Ky., 29S. W. Rep. 329. 

220. SALE—Change of Possession.—Under Code § 1923, 
requiring a change of actual possession of personal 
property sold without a recorded conveyance to vali- 
date the sale as against existing creditors, the change 
must be such as will impart notice.—HARRIS V. PENCE, 
Iowa, 61 N. W. Rep. 927. 

221. SALE — Construction of Contract.—Defendant 
wrote to certain brokers that it had ‘‘about’’ three car 
loads of cans for sale. The brokers knew that defend- 
ant was only a packer of vegetables, and did not deal 
incans for profit. The brokers sold for defendant to 
plaintiff, who wasa packer, three car loads of cans, 
but defendant was only able to deliver two car loads. 
Plaintiff purchased in market, at a higher price, 66,000 
cans, required by him. Acar load of cans is about 
70,000: Held, that defendant was liable for the excess 
paid by plaintiff for the cans he was required to pur- 
chase.—KIRWAN V. VAN CAMP PACKING CO., Ind., 39 N. 
E. Rep. 536. 

222. SALE—Fraud—Report to Commercial Agency.—A 
seller of goods has no right to rely on a statement 
made by the purchaser to acommercial agency more 
than two years before the sale, and the falsity of that 
statement does not justify a rescission ofthe sale on 
the ground of fraud.—SHARPLESS V. GUMMEY, Penn., 
30 Atl. Rep. 1127. 

223. SALE — Implied Warranty.—Where defendant 
ordered a certain kind of tubing, which was delivered 
to him, it is no defense that it was not suitable for the 
purpose for which he wanted it,though the seller knew 
the use to which it was to be put.—JARECKI MANUF’G 
Co. v. KERR, Penn., 30 Atl. Rep. 1019. 

224. SALE—Possession.—Plaintiff bought a restaurant, 
and paid full consideration therefor. When the bill of 
sale vas made and the purchase price paid, the ven- 
dor went with plaintiff to the restaurant, and gave 
plaintiff possession, and, after notifying the help of 
the sale, went away, and plaintiff assumed control. 
Defendant’s officers then came, and took possession of 
the place, under attachments against the vendor. The 
vendor's name never was on the outside of the restau- 
rant, the only sign there being one designating it 
“Jim’s Place,” and this sign had been allowed to re- 
main as it was. The bills of fare had not been 
changed: Held, that there was such a change of pos- 
session as would satisfy the statute of frauds.—BUR- 
CHINELL V. SMIDLE, Colo., 38 Pac. Rep. 1097. 

225. SALE — Warranty.—After defendant had made 
complaint to plaintiffs that the leather which he had 
bought of them was not thorouhgly tanned, plaintiffs 
wrote him: “Our leather is now thoroughly tanned. 
Will reship on Saturday, hoping the same will exist 
as before;” and defendant replied, “But if your leather, 
is thoroughly tanned now, and all rightin other re- 
spects, we would take it as before:” Held, that these 
letters made a contract that the leather thereafter sent 
must be thoroughly tanned.—GROETZINGER V. KANN, 
Penn., 30 Atl. Rep. 1043. 

226. SALE OF PAVING BRICK.—In an action for the 
price of paving brick, it appeared that defendants had 
a contract to pave the streets of a certain borough ; that 
the contract required them to use plaintiffs’ bricks; 
that a street committee representing the borough 
complained to plaintiffs of the quality of bricks fur- 
nished; and that plaintiffs and the committee agreed 
that an inspector ofthe brick should be appointed: 
Held, that though such inspector, in disregard of his 
duty, threw out good brick, plaintiffs were bound by 
his action.—PARK FIRE CLAY Co. Vv. OTT, Penn., 30 Atl. 
Rep. 1040. 

227. SALE OF STANDING TIMBER.—A conveyance, with- 
out condition or reservation, of the ‘‘saw timber” 
Standing on certain land, vests absolute title in the 
trees, independent of the land itself, and such title is 





not lost or forfeited in favor of a subsequent grantee 
of the land, whose deed contained an express reserva- 
tion of such trees, by the fact that they were not 
severed within a reasonable time.—MAGNETIC ORE Co. 
Vv. MARBURY LUMBER Co., Ala., 16 South. Rep. 632. 


228. SET-OFF—Claims of Different Persons.—In an ac- 
tion against one oftwo sureties on a several recog- 
nizance, defendant, with the consent of the other 
surety, can, by reason of the equity arising out of the 
right of contribution between cosureties, set off a 
judgment of the cosurety against plaintiff.—HIBERT Vv. 
LANG, Penn., 30 Atl. Rep. 1005. 


229. TAXATION — Assessment—Suit to Enforce. — A 
complaint in an action to enforce an assessment for 
street improvements is demurrable, unless a copy of 
so much of the assessment roll as affects defendant’s 
property is attached as an exhibit.—SLOAN V. FAUROT, 
Ind., 39 N. E. Rep. 539. 


230. TAXATION—Exemptions.—The capital and mach.- 
inery employed in the manufacture of illuminating 
gas for street lighting is not exempt from taxation, 
under the term of the amendment to the 207th article 
of the constitution, exempting the capital and ma- 
chinery employed in the manufacture of chemicals.— 
SHREVEPORT GAS, ELECTRIC LIGHT,& POWER CoO. V. AS- 
SESSOR OF CADDO PARISB, La., 16 South. Rep. 651. 

231. TAXATION — Pennsylvania Statutes—Joint Stock 
Associations.—A joint-stock association is not subject 
to taxation under the acts of Pennsylvania of May 1, 
1868, April 24, 1874, March 20, 1877, and June 7, 1879, im- 
posing taxes upon the capital stock of ‘‘incorporated” 
companies.—GREGG V. SANFORD, U. 8. C.C. of App., 
65 Fed. Rep. 151. 

232. TAXATION OF INDIANS.—Where an Indian tribe is 
located upon a reservation by the government of the 
United States, under a treaty which does not provide 
that the reservation shall not be included within ter- 
ritorial or State jurisdiction, and the reservation is af- 
terwurds included within an organized county and 
territory, and the tribe surrenders its interest in its 
reservation, and the several members of it take al- 
lotments, they become residents of the territory and 
county, and are “persons” in contemplation of law; 
and their personal property is subject to assessment 
and taxation by the proper authorities of the county 
in which they reside.—KEOKUK V. ULAM, Okla.,38 Pac. 
Rep. 1081. 

233. Tax SALE— Rights of Purchasers.—A tax deed 
based on a sale made without the notice required by 
law is void.—WOOLFORK V. BUCKNER, Ark.,29 8S. W. 
Rep. 872. 

234. Tax SaLE—Validity.—A sale of land for unpaid 
taxes, levied according to the legal description of the 
land, ig invalid where the same land had been taxed 
under a different description, which, though not tech- 
nically correct, was sufficient to identify the property, 
and the taxes thus levied had been paid before the 
sale.—RATH V. MARTIN, Iowa, 61 N. W. Rep. 941. 

235. TELEGRAPH COMPANY — Message Received by 
Telephone.—A petition in an action against a tele- 
graph company for failure to deliver a message, 
which alleges that the message was given to 
defendant’s agent by telephone, and a contract 
made to send it, and that it was the custom 
of defendant’s employees, known to defendant, to re- 
ceive messages by telephone for transmission, is not 
bad for want of an averment that the message was in 
writing. — TEXAS TELEGRAPH & TELEPHONE OO. V. 
SEIDERS, Tex., 298. W. Rep. 258. 

236. TRESPASS ON LAND — Injunction to Restrain.— 
Where defendant has been guilty of repeated tres- 
passes on plaintiff's land, in spite of warnings from 
the latter, and has protracted a hopeless litigation for 
the land, and has interfered with plaintift’s attempts 
to cultivate the land, an injunction will issue to re- 
strain further trespasses; it appearing that defendant 
is insolvent, that he is threatening to remove plaint- 
iff's crop, and that, unless he is restrained, plaintiff 
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will suffer irreparable damage. — LEE v. WATSON, 
Mont., 38 Pac. Rep. 1077. 

237. TRESPASS TO LAND— Mining—Damages.—In an 
action for mining and removing coal from plaintiff's 
land, it was properly charged that if the trespass was 
willful the measure of damages would be the value of 
thecoal converted, at the place where it lay after it 
was mined, allowing nothing to defendant for mining 
the same.—SUNNYSIDE CoAL & COKE Co. V. REI1Z, Ind., 
39 N. E. Rep. 541. 

238. TRIAL—Directing Verdict.—Where in a will con- 
test, the evidence at the close of contestant’s case is 
sufficient to warrant the submission of the question of 
decedent’s mental capacity, it is errorto direct a ver- 
dict for proponents after they have introduced their 
evidence.—PHILLIPS V. PHILLIPS, Iowa, 61 N. W. Rep. 
1071. 

239. 'TRIAL— Verdict.—A verdict of a jury, to which 
neither party has objected, should not be vacated by 
the court on its own motion, unless there has been 
such a clear disregard of the instructions or the evi- 
dence in the case that the court is at once satisfied 
without mature reflection or the aid of argument that 
such verdict is the result of passion or prejudice, or 
was rendered under a misapprehension of the court’s 
instructions, and the order should be made promptly 
upon the coming inand entry of the verdict.—CLEMENT 
Vv. BARNES, 8. Dak., 61 N. W. Rep. 1126. 

240. UNITED STATES COMMISSIONERS — Removal. — 
While commissioners of the Circuit Court have no 
fixed tenure of office, and the appointing court has 
power to remove them at pleasure, the exercise of this 
power should be governed by a sound legal discretion, 
and, if there are charges against a commissioner, full 
opportunity should be given him for a hearing.—IN RE 
COMMISSIONERS OF CIRCUIT CourRT, U. S. C. C. (N. 
Car.), 65 Fed. Rep. 314. 

241. VENDOR’S LIEN—Assignment of Note.—Where a 
vendor who received a note for part of the price, 
wherein a lien was reserved, assigns the note and 
guaranties its payment, and after default, in consider- 
ation of his being released from his guaranty, con- 
veys the land tothe assignee, the latter acquires title 
as against the maker of the note, though at the time of 
the deed to such assignee the note was barred by the 
statute of limitations.—ABERNETHY V. BASS, Tex., 29 
S. W. Rep. 398. 

242. VENDOR AND PURCHASER — Defective Title.— 
Where the purchaser of land under a contract guar- 
antying him good title finds that there is an outstand- 
ing right of dower, which he buys in to perfect his 
title, he cannot offset the amount he pays to secure 
such dower right, in an action by the vendor for the 
purchase price without proof that the existence of the 
dower right damaged the title to the extent of the sum 
paid to buy it in.—McCorpD v. Massgy, IIl., 39 N. E. 
Rep. 592. 

2483. VENDOR AND PURCHASER — Performance of 
Contract.—Where a vendor contracts to sell cer- 
tain land, “being the same property described 
in a deed from” a certain bank, in fee sim- 
ple, clear of incumbrances, he complies with such 
contract where he follows the language of the deed 
from the bank, though it shows the land subject toa 
private way.—HEPPENSTALL V. O’DONNELL, Penn., 30 
Atl. Rep. 1003. 

244. VENDOR AND VENDEE—Sale of Land—Rescission. 
—Where a contract of sale, providing for good title, 
names no time for its performance, and the vendor 
tenders a deed, and demands a consideration, while 
his title is not merchantable, the vendee may then 
rescind tha sale,and sue for a return of a part pay- 
ment, though the vendor has a suit pending to quiet 
his title, in which a decree is afterwards rendered in 
his favor.—EGGERS Vv. BUSCH, II1., 39 N. E. Rep. 619. 

245. WATERS — Riparian Rights—Diversion of Water 
Power.—A person owning adam and canal, and the 
water power thereby created, must so use the same as 
to permit the water to be returned to the stream, SO as 











not to deprive a lower riparian owner of its use as it 
has been accustomed to flow past his banks.—GREEN 
Bay & M. CanaL Co, V.KAUKAUNA WATER-POWER Co., 
Wis., 61 N. W. Rep. 1121. 


246. WaTERS—Surface Water — Right to Divert.—A 
land owner cannot collect surface water so as to cause 
it to flowon the land of an adjoining owner in a man- 
ner different from its natural flow.—STINSON V. FISHEL, 
Iowa, 61N. W.Rep. 1063. 


247. WILL — Description of Legatees.—At the time 
testator made his will, and when he died, he had one 
brother and five sisters living, two brothers and one 
sister having previously died, leaving issue. By the 
will he bequeathed to his ‘‘brothers and sisters” all 
his property, to be equally divided among them: 
Held, that it was his intention to include all his 
brothers and sisters, living and dead, in the provision, 
so as to provide for the issue of those who were dead. 
FULLER V. MARTIN, Ky., 29S, E. Rep. 315. 


248. WILLS—Duties of Contingent Remainder-Men.— 
Where testator gave his property to his wife and child, 
with a provision that, if either died before the child 
reached majority, the share of the one dying should go 
to the survivor, and, if both died before that time the 
property should go to testator’s heirs, the cause of ac- 
tion of the heirs does not accrue prior to distribution 
of orclaim tothe property adverse to them.—JORDAN 
v. WOODIN, Iowa, 61 N. W. Rep. 948. 


249. WILLS — Incapacity — Insane Delusions.—In de- 
termining the capacity of a testator who was alleged 
to be guided by insane delusions, the question to be 
determined by thejury was not the soundness of the 
views entertained by him, but whether they so im- 
pressed his mind as to control his judgment in the dis- 
position of his property, so as to prevent his appre- 

*ciating the duty he owed to his family.—IN RE TRICH’S 
WILL, Penn., 30 Atl. Rep. 1053. 

250. WILL—Separate Use Trust.—A devise to a mar- 
ried daughter and four other daughters, of one-sixth 
each of testator’s estate, ‘‘tothem, their heirs and as- 
signs forever in severalty, the shares to my said 
daughters to be fortheir own sole and separate use, 
free from any claim of any present or future husband,” 
creates a coverture trust as to such married daughter’s 
share.—IN RE WILBERT’S ESTATE, Penn., 30 Atl. Rep. 
1022. 

251. WiLL—Spendthrift Trust.—Testatrix designated 
her nephew as executor for the purpose of ‘‘fully car- 
rying out” her intention as therein expressed, and evi- 
dencing her desire that he should take possession of 
and control all her property. This control was quali- 
fled by a declaration that one of her brothers should 
have the use of certain property for life. The nephew 
was directed to manage the balance of the estate, pay 
the net proceeds to such brother during his life, and 
afterwards to another for life,and upon the death of 


gboth to sell what remained, and distribute the pro 


ceeds among designated beneficiaries: Held, that the 
executor had imposed upon him duties of a trust na- 
ture, for the execution of which he acquired such title 
as was necessary therefor.—PATTEN V. HERRING, Tex., 
29S. W. Rep. 388. 

252, WITNESS—Inpeachment of Credibility.—Where a 
letter written by plaintiff, in which he states his claim 
against the defendant at a sum lessthan that claimed 
by him at the trial, is introduced by defendant to im- 
peach plaintiff’s testimony, it is error so to instruct 
the jury as to take from them the right of determining 
the effect of the letter as impeaching testimony, and to 
confine their attention to its effect as substantive 
evidence of the amount due.—DICK V. MARBLE, IIl., 39 
N. E. Rep. 602. 

253. WITNESS — Transactions with Decedent. — A 
claimant against a decedent’s estate cannot testify, in 
rebuttal of testimony of a witness in behalf of the 
administrator, as to a conversation which such wit- 
ness stated took place in the presence of the deceased. 
—KIBLER V. POTTER, Ind., 39 N. E. Rep. 525. 
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